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I. INTRODUCTION 
Pursuant to Rule 16.1(d) of the California Public Utilities Commission’s 

(“Commission” or “CPUC”) Rules of Practice and Procedure, the Division of Ratepayer 

Advocates (DRA) hereby responds to: 

1) the Application of Pacific Gas and Electric Company (PG&E), San Diego Gas 

& Electric Company (SDG&E), Southern California Gas Company (SoCalGas) and 

Southern California Edison Company (SCE) (collectively, the IOUs) for Rehearing of 

Decision (“D.”) 09-12-042 (the CHP Decision); 

2) the IOUs Motion and Request for Stay of the CHP Decision; and, 

3) the Application of the Alliance for Retail Energy Markets (AReM) for 

Rehearing of the CHP Decision.   

All three of these documents were filed on January 20, 2010 
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II. DISCUSSION 

A. The Commission Is Within Its Authority to Establish a 
Purchase Price Under the AB 1613 Program 

The IOUs argue that the State’s and the Commission’s ability to set a CPUC-

determined price for the purchase of excess electricity from eligible Combined Heat and 

Power (CHP) customers under the AB 1613 is preempted by federal law.  The IOUs rely 

on the Federal Power Act (FPA), Section 201(b), for the proposition that all wholesale 

power sales are the sole province of the Federal Energy Regulator Commission (FERC).  

The Commission, however, correctly found that Section 201(b) did not preempt AB 1613 

for a variety of reasons.  DRA believes that those reasons are all well founded.    

The IOUs claim that the FPA’s grant of jurisdiction over wholesale power to the 

Federal Energy Regulatory Commission (FERC) preempts this Commission’s authority 

to establish a purchase price under AB 1613 for any purpose.  In making this claim, the 

IOUs use broad assertions to suggest that the Commission’s implementation of the AB 

1613 program constitutes a wholesale price setting activity.    

Here, the Decision encroached on FERC’s jurisdiction in 
violation of the FPA because it requires the [IOUs] to 
purchase wholesale power from certain eligible facilities at a 
set price, regardless of whether those facilities have obtained 
QF status, and regardless of whether the price exceeds the 
utility’s avoided cost.    

Application for Rehearing, pp. 5-6.  

This statement has no bearing on whether Commission implementation of the AB 

1613 statute would interfere with FERC’s wholesale authority.  The purchase price 

established by the CHP Decision is not a wholesale price setting mechanism because it 

does not set a price at which a generator must sell its power to the utilities.  The statute 

does not require electric generators to offer their energy at any price, or to do anything 

else for that matter.  It simply requires California utilities to establish a set of standard 

tariffs for the purchase of electricity from Combined Heat and Power (CHP) providers.  

Only upon request by a wholesale electric generator, are those tariffs made available to 

them, leaving it to the wholesale generators’ discretion whether they wish to accept the 
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tariffs or engage in negotiations that may yield a different price for their resources.  In 

short, it is a must-take price for the public utilities regulated by the CPUC, and not a 

limitation on wholesale generators, which are free to sell their power at wholesale prices.  

The CHP Decision understood this basic distinction when it correctly observed that “AB 

1613 is not regulating wholesale generators or marketers but the electrical corporations, 

which purchase electric energy and then sell it in the retail market in California.”  CHP 

Decision, mimeo, p. 8. 

The IOUs cannot dispute the fact that when electric utilities purchase long-term 

electricity resources with terms, such as those required by the AB 1613, the Commission 

must approve the reasonableness of the purchases before they may be allowed in rates.  It 

is this practice of approving the reasonableness of energy purchases that will be placed in 

rates that the statute seeks to expand by determining a price that the Commission would 

automatically accept as reasonable, so as to give generators the opportunity to accept 

those prices and avoid the time and uncertainty of negotiation and regulatory approval.  

Such agreements would otherwise be subject to approval via application or advice letter. 

For these reasons and those contained in the CHP Decision the Commission is 

within its authority to establish a purchase price under the AB 1613 Program and the 

application for rehearing should be denied.  

B. Because the Commission Is Within Its Authority In Adopting the 
CHP Decision the Motion to Stay the Decision Must Also be 
Denied 

The reasons contained in the CHP Decision that the Commission is within its 

authority to establish a purchase price under the AB 1613 Program are clear and 

supported by law.  As such the IOUs’ instant Application for Rehearing of the CHP 

Decision is meritless.  The concurrently filed motion for a stay of that decision, in turn, 

must also be denied.   
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C. The Commission Properly Found That Direct Access and 
Community Choice Customers Would Benefit From This 
Program 

PU Code Section 2841(e) states that the “costs and benefits associated with any 

tariff or contract entered into by an electric corporation pursuant to this section shall be 

allocated to all benefiting customers.”  Section 2841(e) goes on to state that: 

For purposes of this section, “benefiting customers” may, as 
determined by the commission, include bundled service 
customers of the electrical corporation, customers of the 
electrical corporation that receive their service through a 
direct transaction, as defined in subdivision (c) of Section 
331, and customers of an electrical corporation that receive 
their electric service from a community choice aggregator, as 
defined in Section 331.1. 
 

The Legislature, thus, expressly authorized the Commission to include direct 

access (DA) and community choice aggregator customers (CCA).  In support of its 

holding that DA and CCA customers benefit from the CHP FiT, the Commission held 

that:  

Although the AB 1613 contracts have identified certain 
quantifiable benefits that shall be conveyed to the buyers, all 
customers will benefit from reduced GHG emissions, 
potential reduction in congestion and more efficient 
utilization of natural gas as a result of encouraging 
development of these CHP systems. 

CHP Decision, mimeo, p. 22.   
 
AReM argues that the societal benefit of reduced GHG is speculative, but in 

making that argument ignores the language of the statute.  PU Code Section 2840.6(a) 

specifically identifies the intent of the statute as “advance[ing] the efficiency of the 

state’s use of natural gas by capturing unused waste heat, and in so doing, help[ing] offset 

the growing crisis in electricity supply and transmission congestion in the state.”  This 

emphasis on the increasing the state’s efficient use of natural gas (as opposed to 

increasing the effect use of natural gas for bundled customers) along with the recognition 

of the identified growing statewide crisis, clearly indicates that the Legislature was 
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contemplating the statewide benefits of the program as opposed to the benefits to a 

portion of the state.   

AReM’s attempt to distinguish D.02-11-074 as not supportive of the CHP 

Decision is also misplaced.  The CHP Decision says that the Commission’s holding on 

‘benefits’ is also supported by D.02-11-074 because in the prior Decision the overall 

benefits to all California customers were recognized as an appropriate reason to spread 

the costs across all of those same customers.  The same is true here in that all California 

customers will benefit from the AB 1613 program, not just the bundled customers.  The 

CHP Decision, more importantly, only needs the authority imparted by AB 1613 to hold 

that DA and CCA customers benefit from advancing CHP in the state.   

III. CONCLUSION 
For the reasons stated in Decision 09-12-042 and for the reasons stated herein, the 

various applications for rehearing and the motion to stay should be denied. 

 

 

Respectfully submitted, 
 
/s/ MITCHELL SHAPSON 
      
 Mitchell Shapson 
 
Attorney for the Division of Ratepayer 
Advocates 
 
California Public Utilities Commission 
505 Van Ness Ave. 
San Francisco, CA 94102 
Phone: (415) 703 2727 

February 4, 2010     Fax: (415) 703-2262
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CERTIFICATE OF SERVICE 
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[ x ] E-Mail Service: sending the entire document as an attachment to all known 

parties of record who provided electronic mail addresses. 

[ ] U.S. Mail Service:  mailing by first-class mail with postage prepaid to all 

known parties of record who did not provide electronic mail addresses. 

Executed on February 4, 2010 at San Francisco, California. 
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