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(October 2, 2003) 
 

 
RESPONSE 

OF THE  
SAN JOAQUIN VALLEY POWER AUTHORITY 

TO THE PETITION FOR MODIFICATION OF D.05-12-041 

In accordance with Rule 16.4(f) of the Rules of Practice and Procedure of the California 

Public Utilities Commission (“Commission”), the San Joaquin Valley Power Authority 

(“SJVPA”) hereby provides a response to the petition for modification of D.05-12-041 

(“Petition”) filed on January 11, 2010 by the city and county of San Francisco.  

SJVPA fully supports each of the proposed modifications set forth by San Francisco in 

the Petition.  SJVPA also supports San Francisco’s request for expedited consideration of the 

requests.   

As the Commission is aware, SJVPA’s Community Choice Aggregation (“CCA”) 

program has been stymied and disrupted by continuing efforts by Pacific Gas and Electric 

Company (“PG&E”) to market against the program.  SJVPA has invested millions of dollars in 

its CCA program, relying on the express representations made by PG&E before the Commission 

that its cooperation in regard to CCA programs could be expected.  As all CCA parties are now 

acutely aware, these representations have rung hollow, at best.  PG&E is now actively and 

aggressively marketing against CCA programs with the force and vigor that only the nation’s 

largest electric utility can muster.  It should not surprise the Commission that PG&E’s actions 

have resulted in casualties.  In June 2009, based largely on PG&E’s unending assaults, SJVPA’s 

Board of Directors suspended the implementation of SJVPA’s CCA program. 
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Set forth as Exhibit A to this response is a letter from SJVPA’s General Manager.  The 

letter provides various real-world observations about the efforts of PG&E to frustrate and impede 

SJVPA’s CCA program.  SJVPA believes these observations are relevant as the Commission 

considers the request by San Francisco in the Petition.  

SJVPA appreciates the opportunity to respond to the Petition and looks forward to future 

action by the Commission that will allow CCA programs to have a reasonable chance of being 

implemented.   

Dated:   February 10, 2010  Respectfully submitted, 

         
  Scott Blaising 

Justin Wynne 
Braun Blaising McLaughlin, P.C. 
915 L Street, Suite 1270 
Sacramento, California  95814 
Telephone: (916) 682-9702 
E-mail: blaising@braunlegal.com 

 
      Attorneys for the  

San Joaquin Valley Power Authority 
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February 10, 2010 
 
 
The Honorable Amy Yip-Kikugawa 
The Honorable Hallie Yacknin 
Assigned Administrative Law Judges 
California Public Utilities Commission 
505 Van Ness Avenue 
San Francisco, CA 94102 
 
Re:  Petition of the City and County of San Francisco to Modify Decision 05-12-041 
 
Dear Judges Yip-Kikugawa and Yacknin: 
 
The San Joaquin Valley Power Authority (SJVPA) is a public agency currently 
comprised of ten member cities and one county, formed for the purposes of 
addressing regional energy issues and implementing a Community Choice 
Aggregation (CCA) program serving the Greater Fresno region of the San Joaquin 
Valley.  SJVPA has expended significant effort in the development and 
implementation of what would have been California’s first CCA program. 
 
The purpose of this letter is to provide certain practical, real-world observations 
about the efforts of Pacific Gas and Electric Company (PGE&) to frustrate and 
impede SJPVA’s CCA program.  SJVPA believes these observations are relevant as 
the California Public Utilities Commission (Commission) considers the request by 
the city and county of San Francisco to modify Decision (D.) 05-12-041. 
 
San Francisco’s petition makes five requests: (1) a ban on any utility marketing 
related to a CCA program; (2) a ban on any other utility conduct that is designed to 
frustrate or impede a CCA program (except for conduct that a utility can 
conclusively demonstrate is constitutionally protected); (3) prohibiting utilities from 
soliciting opt-out requests at any time or dictating the opt-out mechanism, except to 
the extent the utility is invited to do so by a CCA program; (4) explicitly barring 
utilities from making deceptive, misleading or untruthful statements regarding a 
CCA program; (5) clarifying that CCA programs can get temporary injunctive relief 
to prevent improper utility behavior from inflicting irreparable harm on a CCA 
program. 
 
SJVPA fully supports each of these proposed modifications as well as the request 
for expedited consideration.  As described below, SJVPA has specific and direct 
experience with the efforts of PG&E to thwart and derail California’s first CCA 
program.  SJVPA believes that, had these measures been implemented earlier, 



 

SJVPA would have had a reasonable chance of actually implementing its CCA 
program.    
 
SJVPA was formed in November, 2006, following several years of analysis of the 
feasibility of CCA by the Kings River Conservation District (KRCD).  The KRCD 
Board, and subsequently each of the SJVPA members, determined, in part based on 
assumptions of cooperation from the incumbent utilities, that CCA was a preferred 
alternative to the path of developing a municipal electric system, which was also 
studied during this time.  KRCD was aware that PG&E would oppose 
municipalization efforts, but KRCD relied upon express representations made by 
PG&E in the processes leading to D.05-12-041 that utility cooperation in regard to 
CCA programs could be expected.  KRCD and SJVPA believed its objectives of 
expanding regional power supplies and providing customer choice could be attained 
more efficiently and timely without opposition from the utilities.   
 
SJVPA filed its CCA Implementation Plan with the Commission in January, 2007.  
SJVPA’s plan was the first to be filed with the Commission under California’s CCA 
law.  The Plan was modified to address comments provided by both PG&E and 
Southern California Edison Company (SCE), and the Plan was subsequently 
certified by the Commission in April, 2007.  Initially, service to SJVPA customers 
was targeted for November 1, 2007, but a series of events initiated by PG&E 
contributed to repeated delays until the SJVPA Board took action in June, 2009, to 
temporarily suspend its efforts to implement CCA. 
 
In early 2007, PG&E began arguing in public forums that the joint and several 
liability provision of the required CCA service agreement would result in extreme 
risk to each SJVPA member for the combined liabilities of all SJVPA members.  
Unable to dissuade PG&E from making continuing misstatements about this 
supposed risk, SJVPA filed a petition at the Commission on December 21, 2007.  
The Commission issued D.08-04-056 granting SJVPA’s request on April 24, 2008.  
Unwilling to simply accept this determination, PG&E filed an application for 
rehearing, which was denied by the Commission on September 4, 2008.  These 
challenges required a delay in SJVPA’s implementation schedule. 
 
PG&E also began arguments in 2007 that SJVPA’s bond requirement would be in 
excess of $140 million dollars, thus severely limiting the economic feasibility of the 
SJVPA CCA program.  SJVPA repeatedly sought to dissuade PG&E from 
continuing to make these misstatements.  Unable to secure PG&E’s cooperation in 
this matter, in May 2007, SJVPA requested assistance and guidance from 
Commission staff to determine the amount and scope of the bond associated with 
SJVPA’s CCA registration packet.  The Commission issued Resolution E-4133 on 
December 20, 2007, finding that an interim bond of $100,000 was sufficient for 
SJVPA to post with the Commission as part of its CCA registration packet.  The 
Commission stated its intent to revisit this matter in the “near future,” which led to 



 

PG&E’s continuing misstatements about the bond requirement and the supposed 
risk as an open and unresolved issue. 
 
Also, in early 2007, PG&E also began an aggressive campaign and marketing effort 
against SJVPA, actively pursuing individual members to withdraw from SJVPA.  
These efforts, which included a full array of PG&E resources (lawyers, account 
representatives, public affairs staff and consultants), led to action by the SJVPA’s 
two largest members, the City of Fresno on July 31, 2007 and Tulare County on 
October 30, 2007, to withdraw from the SJVPA. 
 
SJVPA initiated a complaint proceeding against PG&E before the Commission 
(Complaint) on June 25, 2007, seeking more specific standards of conduct that 
would provide greater clarity to the impermissibility of various PG&E marketing 
and related activities conducted at ratepayer expense and requiring PG&E to 
permanently conduct itself strictly in conformity to such specific standards of 
conduct.  Initial attempts led by the Commission to negotiate a settlement of the 
Complaint failed and SJVPA proceeded into the discovery and preparation phases. 
 
On February 7, 2008, PG&E contacted SJVPA to discuss the potential of further 
settlement discussions.  A Settlement Agreement, signed and dated April 10, 2008, 
became effective on July 17, 2008 following Commission approval in June.  
Applying only to the SJVPA, the Settlement Agreement contained several key 
provisions including; 

 acknowledgement by PG&E that it changed its previously neutral position 
on CCA in January 2007; 

  a statement of intent that the agreement addresses and mitigates the negative 
effect that SJVPA alleged it experienced as a result of PG&E’s changed 
position; 

  PG&E’s agreement that it would pay SJVPA for its reasonably incurred 
litigation costs in connection with the Complaint;  

 agreement by the parties that both SJVPA’s and PG&E’s respective 
marketing and lobbying efforts will be truthful, non-misleading and capable 
of substantiation;  

 agreement that disclaimers will be used by both the SJVPA and PG&E to 
clarify the purpose and intent of marketing activity;  

 clarification that costs associated with PG&E’s marketing activities will be 
financed by PG&E shareholders;  

 agreement by PG&E that it will provide functional separation between its 
marketing activities and its utility activities;  

 and acknowledgement by PG&E that SJVPA member cities and counties 
have transferred to SJVPA their respective rights to serve customers and that 
SJVPA’s board of directors is responsible for governing the CCA program. 

 



 

The Settlement did not bar either SJVPA or PG&E from participating in future 
proceedings including any rulemaking to establish marketing rules of conduct.  
Section 10.3 of the Settlement Agreement included language preserving “each 
Party’s rights to participate in Other Matters that may arise . . . including but not 
limited to prospective marketing rules. . .”.   This provision recognized the 
Settlement Agreement applied to PG&E and SJVPA only, and anticipated the 
potential of future proceedings that would establish marketing rules and standards of 
conduct broadly applicable to the utilities. 
 
SJVPA and PG&E representatives met periodically as provided in the Settlement 
Agreement to discuss issues of concern.  In October, 2008, SJVPA representatives 
learned that PG&E had initiated an “early opt-out” provision on the PG&E website 
and subsequently learned that PG&E was also distributing opt-out fliers to key 
customers.  One such customer contacted SJVPA and asked for comparative 
information in order to make an informed decision.  SJVPA was unable to provide 
this information since SJVPA’s CCA program terms and conditions were still being 
developed.   
 
SJVPA counsel contacted PG&E via e-mail in October 2008 and with a follow-up 
letter dated November 24, 2008 stating SJVPA’s concerns regarding the early opt-
out process and requested removal of the opt-out webpage on PG&E’s website.  
PG&E refused to cease its activities regarding its early opt-out marketing efforts.  
Commission Energy Division staff were notified and subsequently contacted PG&E 
in April, 2009.  SJVPA was advised that PG&E agreed to stop offering the early 
opt-out process voluntarily.  However, PG&E did not completely cease early opt-out 
activities, forcing the Energy Division staff to develop Resolution E-4250, still 
under consideration.  The draft Resolution clarifies that the utilities should not 
solicit or accept opt-out requests until the necessary information for an informed 
decision is made available to customers through the initiation of the notification 
period provided by Public Utilities Code section 366.2(c)(13)(A-C). 
 
PG&E’s efforts have clearly been focused on creating obstruction and uncertainty.  
Each time an issue was raised, SJVPA was forced into a lengthy and costly process 
to overcome the obstacle in order that CCA implementation activities could move 
forward.  PG&E clearly understands that obstruction and uncertainty will draw time 
and financial resources of local governments away from the core objective of CCA 
implementation.  In the case of SJVPA, these activities also prevented local 
governments and energy suppliers from reaching a required level of certainty 
necessary to proceed with multi-year energy contracts.  This continued activity on 
the part of PG&E, combined with credit market uncertainties and financial condition 
of SJVPA members, led to the temporary suspension of SJVPA’s CCA program in 
June, 2009. 
 



 

Modifications to D.05-12-041 are necessary to ensure successful implementation of 
a CCA program in California.  PG&E has acknowledged that it changed its position 
on CCA from support and cooperation to a focused effort to retain generation 
customers and market against CCA programs.  The Commission must deal with this 
changed circumstance.  PG&E has demonstrated that there are no limits to the 
amount of resources that will be utilized to obstruct, delay and derail efforts to 
implement CCA programs.  Local governments are simply unable to compete with 
the level of competition brought by PG&E’s aggressive campaign to prevent CCA 
from actual implementation.  Specific and concise restrictions on marketing 
activities with real and critical consequences for violation are key factors in 
establishing conditions upon which local governments can reasonably pursue CCA 
implementation.  Expedited consideration and resolution of these critical issues are 
necessary in order to prevent continued delays and uncertainty.   
 
Sincerely, 

 
David Orth 
General Manager 
San Joaquin Valley Power Authority 
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SOUTHERN CALIFORNIA EDISON COMPANY        SOUTHERN CALIFORNIA EDISON               
2244 WALNUT GROVE AVE., RM 370            MAIL STOP: GO-1C 162P                    
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CASE ADMINISTRATION                       DON WOOD                                 
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                                          FOR: UTILITY CONSUMERS' ACTION NETWORK   
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WENDY KEILANI                             KURT J. KAMMERER                         
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                                          FOR: WINDWARD ENERGY COMPANY             
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ADAMS, BROADWELL, JOSEPH & CARDOZO        CITY ATTORNEY                            
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AUDREY CHANG                              NINA SUETAKE                             
DIRECTOR-CALIFORNIA CLIMATE PROGRAM       ATTORNEY AT LAW                          
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REGULATORY FILE ROOM                      ROGER GOLDSTEIN                          
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375 ELEVENTH STREET, M/S NO. 205          375 11TH STREET                          
OAKLAND, CA  94607                        OAKLAND, CA  94607-4240                  
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DAVID ROOM                                CAROL MISSELDINE                         
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PRINCIPAL PLANNER                         MARIN CLIMATE SHIFT-LEAP CAMPAIGN        
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ATTORNEY AT LAW                           MODESTO IRRIGATION DISTRICT              
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ATTORNEY AT LAW                           WOODRUFF EXPERT SERVICES, INC.           
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CHERYL COX                                CHRISTOPHER DANFORTH                     
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