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Pursuant to Rule 16.1 of the California Public Utilities Commission’s Rules of
Practice and Procedure, the Division of Ratepayer Advocates (DRA) submits this
response in opposition to the Application for Rehearing of Decision (D.) 10-10-034 by
Cox California Telecom, LLC dba Cox Communications and Cox TMI Wireless, LLC
(“Cox”) filed on December 2, 2010.

I. INTRODUCTION

After a lengthy four-year proceeding, the Commission revised Part 4 of General
Order (G.O.) 168, Market Rules to Empower Consumers and to Prevent Fraud — Rules
Governing Cramming Complaints, in D.10-10-034. The revised rules in G.O. 168, Part 4
established reporting requirements applicable to all Billing Telephone Corporations,!
including resellers and wireless carriers, and Billing Agents? regarding customer
complaints of or refunds issued for unauthorized charges placed on customers’ phone
bills (“cramming”). D.10-10-034 also provided exemptions from the reporting rules for
two narrowly-defined types of carriers — (a) pre-paid wireless carriers and (b) carriers that
provide service only to business and wholesale customers — as adopted in Rule 11.6 of
G.O. 168, Part 4.

Cox’s Rehearing Application argues that Rule 11.6 should be expanded to allow
any carrier that provides pre-paid wireless service or services to business or wholesale
customers to file for an exemption from reporting complaints or refunds for those types
of services.2 Among other things, Cox complains that the Commission ignored its
comments and contends that the record does not support Rule 11.6’°s limitation to types

of carriers as opposed to types of services.? None of Cox’s arguments, however,

L G.0. 168, Part 4 defines Billing Telephone Corporation as “a telephone corporation that bills a
Subscriber for products or services”; Telephone Corporation means “any telephone corporation (as
defined in Pub. Util. Code § 234) operating within California. This term includes resellers and wireless
telephone service providers.”

2 G.0. 168, Part 4 defines Billing Agent as “any entity which provides billing services for Service
Providers directly or indirectly through a Billing Telephone Corporation.”

3 Cox Rehearing Application at 6.
4 Ibid.at 5 and 7.



establishes legal error. Essentially, Cox seeks a reweighing of the evidence and attacks a
policy decision made by the Commission in the proper exercise of its discretion.

Therefore, the Commission should deny Cox’s Rehearing Application.

I1. THE COMMISSION DID NOT ERR IN MAKING A POLICY
DECISION TO LIMIT THE REPORTING EXEMPTIONS TO
ONLY TWO VERY SPECIFIC TYPES OF CARRIERS

A. The Exemption from Reporting for Carriers that Provide
Service Only to Business or Wholesale Customers Is
Supported By Record Evidence.

Cox argues that “neither the Decision nor the record as a whole support Rule
11.6 being limited to carriers that provide ‘only’ business services or wholesale
customers (sic).”® This argument is without merit. With regard to this exemption, the
Decision based this exemption on tw telecom’s comments filed in the underlying
proceeding. tw telecom argued that “applying the proposed record keeping and reporting
rules to carriers that provide only business and wholesale telecommunications services is
unwarranted, and that the Commission should exempt these carriers from the proposed
rules as the Commission did with in-language rules in D.07-07-043.”¢ As Rule 11.6 (b)
reflects tw telecom’s recommendation by exempting “carriers that provide service only to

business or wholesale customers,” this exemption is supported by record evidence.

B. The Commission Intended to Narrowly Tailor Rule 11.6
(b) for Carriers that Provide Service Only to Business or
Wholesale Customers.

DRA disagrees with the Decision’s inclusion of any exemptions because DRA
presented evidence of cramming complaints from the types of exempted carriers’.
Nonetheless, the Decision makes clear that the Commission did consider other comments

proposing broad exemptions.

> Cox Rehearing Application at 7.
8 See D.10-10-034, mimeo, at 17.
I See e.g., DRA Comments (10/4/10) at 8-9.



Finally, in response to many comments seeking blanket
exemptions from the reporting rules, a process for requesting
such an exemption is created for pre-paid wireless carriers
and carriers that provide service only to business and
wholesale customers.2

In addition to tw telecom’s comments, the Decision also acknowledged the comments of
the California Association of Competitive Telecommunications Companies (CALTEL).
Notably, CALTEL made a recommendation similar to Cox — “the exemption for carriers
that provide service only to business or wholesale customers should ... apply to business
services, even if provided by a company that also provides residential services.”® The
Decision also referenced comments by Cbeyond Communications, LLC, which found the
proposed rules overly broad and “recommended that the Commission focus its resources
on carriers with a history of applying or allowing unauthorized charges on residential and
small business customer bills, rather than on carriers that serve larger businesses.”™

The Decision’s inclusion of these comments, especially those by CALTEL,
demonstrates that the Commission already considered, and rejected, Cox’s
recommendation to modify Rule 11.6(b) to exempt types of services rather than types of
carriers. As articulated above, Rule 11.6(b) is supported by the record and therefore, the
Commission properly exercised its discretion in making a policy decision to only exempt
from reporting requirements those carriers that only serve business or wholesale
customers. Cox’s attempt to have the Commission reconsider its policy decision in its
Rehearing Application is thus inappropriate.

Moreover, the Commission had a rational basis for limiting the exemption in the
manner prescribed in the Decision for carriers only providing business or wholesale
services. The Decision notes, in referencing the comments submitted by CALTEL,

Cbeyond, and tw telecom, that all of those types of carriers provided telecommunications

8 D.10-10-034, mimeo, at 39.
2 Ibid. at 40.
10 Ibid.at 15 (footnote omitted).



services to businesses only and did not provide billing and collection services for third
parties.tt As the reporting rules focus on third party billing, a function that these carriers
do not perform, a reviewing court likely would find that the Commission reasonably
exempted them from reporting. Thus, the Commission should reject Cox’s claim that
Rule 11.6 “unreasonably discriminates against some carriers and the Decision does not
include any basis for the disparate treatment.”2

The Commission should also deny Cox’s request to expand the exemptions
because the Commission did not intend to create reporting exemptions for wireline
Billing Telephone Corporations, who remain subject to the complaint reporting
requirements adopted in D.00-03-020, such as Cox. The Decision explicitly stated as
follows:

For the wireline Billing Telephone Corporations and their
Billing Agents, we retain the current complaint reporting
requirements adopted in D.00-03-020. As noted by AT&T,
these requirements have been in place since 2000, and there is
insufficient basis to conclude that they are deficient.2
Because the reporting rules pursuant to D.00-03-020 do not allow any carriers to
seek any exemptions from reporting, Cox’s request contravenes the Commission’s clear

intent in the Decision to maintain the status quo for wireline Billing Telephone

Corporations and their Billing Agents.

III. CONCLUSION

The Commission should deny Cox’s Rehearing Application because Cox fails to
demonstrate legal error in D.10-10-034. Rather, Cox inappropriately attempts to have the
Commission reweigh the evidence and seeks to undermine the policy decision the
Commission duly made. DRA believes the Commission’s Decision to distinguish and

assign exemptions based on types of carriers is appropriate, non-discriminatory, and is

 See Ibid. at 13, 15, and 17.
12 cox Rehearing Application at 6.
13D.10-10-034, mimeo, at 37.



supported by the record. Thus, the Commission intended to adopt Rule 11.6 in General
Order 168, Part 4, and had a rational basis for exempting carriers that only serve business

and wholesale customers. The Commission did not err in adopting D.10-10-034.

Respectfully submitted,
/s/  HIEN C. VO
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Attorney for Division of Ratepayer
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