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1 earlier answers, but let me be more specific.

2           Did you make any measurements indicating where

3 on the poles there were attachments or there had been

4 attachments, such as cross-arms?

5      A.   What was your question?

6      Q.   Did you make any measurements when you were at

7 Westminster to indicate the location on the pole where

8 there may have been attachments, such as a cross-arm?

9      A.   I think I made some notes on it.  I did.

10      Q.   And those would have been in your notes as

11 well?

12      A.   Yes, sir.

13      Q.   Now, that visit on November 8, 2007, that was

14 the only time you have inspected the poles and related

15 equipment that have been stored from the fire?

16      A.   Yes.

17      Q.   And to your knowledge, no one else from CPSD

18 has ever made any visit to inspect the items stored at

19 Westminster; isn't that right?

20      A.   Correct.

21      Q.   And why is it that you decided not to make any

22 return visits for additional -- to gather additional

23 information or take additional measurements at

24 Westminster?

25      A.   Because the poles were cut in pieces.  That
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1 means the evidence was altered.  And also I -- I took an

2 approach that, you know, if I could get a wind speed or

3 calculate a minimum wind speed -- or the minimum wind

4 speed requirement for the facility to withstand at the

5 time of the incident -- I mean, I have to revisit the

6 site again -- I mean the evidence again.

7      Q.   Okay.  Let me move on to that issue that you

8 mentioned in your last answer that -- your calculation.

9 And I think you'll probably want to look at Page 3-4,

10 primarily, in your testimony.

11           Is it correct, Mr. Tong, that you contend that

12 the poles that failed should have been able to withstand

13 winds of up to 92.4 miles per hour if they had been

14 loaded in accordance with the safety factors in

15 Rule 44.1 and 44.3?

16      A.   Correct.

17      Q.   Okay.  And is it correct that you rely on the

18 SIG study -- S-I-G -- to conclude that the maximum wind

19 in Malibu Canyon on the day of the fire did not exceed

20 approximately 70 miles per hour; is that right?

21      A.   Correct.

22      Q.   Okay.  And, therefore, you conclude that since

23 the poles failed, or at least one or more of them

24 failed, one or more of them must have been overloaded;

25 is that right?
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1 notes.

2           I'll represent to you that this collection of

3 documents was provided to respondents by CPSD as -- in

4 the form you see here.

5           I just wondered if you could identify the

6 three pages of notations, diagrams, as -- are those the

7 notations that you made on your trip to Westminster?

8      A.   They appear to be.

9      Q.   And do you recall any other notations or --

10 or -- or notes that you made beyond the three pages seen

11 here?

12      A.   That's pretty much it.

13      Q.   Okay.  I believe you said, before lunch, that

14 not long after you made your visit to Westminster, which

15 was November of '08, I believe, that you decided that

16 you would pursue your analysis in the form of the

17 equation that we have been talking about on Page 3-4 and

18 calculating what you call a minimum design wind speed

19 requirement, rather than trying to replicate the

20 conditions on the poles.

21           Is that right?

22      A.   That's correct.

23      Q.   And in making that decision, did you consult

24 with anybody else at CPSD as to whether that was the

25 right course of action?
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1 calculation in connection with this matter?

2           MR. MOLDAVSKY:  Objection.  Vague as to

3      "consider."

4           Go ahead.

5      A.   I might have considered that.

6      Q.   Okay.  I apologize.  When a lawyer hears

7 someone say "I might have," the question is always:  Do

8 you actually recall doing X or Y or thinking X or Y?

9 Because "might" sounds like a guess.  So let me ask the

10 question again.

11           Do you recall considering doing that other

12 type of pole wind load calculation in connection with

13 this matter?

14      A.   Can you specify the time frame?

15      Q.   Okay.  Let's -- as broad as possible.  At any

16 time in connection with your work on this case.

17      A.   Yes.

18      Q.   Okay.  And there came a point in time when you

19 decided not to do that approach?

20      A.   Yes.

21      Q.   And what point in time was that?  When did you

22 make that decision?

23      A.   When I saw the evidence at Westminster base, I

24 realized that the evidence were altered.  For example,

25 the poles were cut in pieces and trays were -- I mean,
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1 things were put in different places.

2           Based on that, I'm not sure if I had reliable

3 data to conduct that kind of pole loading analysis.

4      Q.   At that time, at the time following --

5 immediately following that visit, did you decide in your

6 own mind that this second type of pole loading

7 calculation simply wasn't going to be feasible for you?

8      A.   Correct.

9      Q.   Okay.  Given the fact that you had made that

10 decision, why is it that you were asking the various

11 companies in this matter to provide you with information

12 concerning the specifications of the facilities that

13 they had installed on the poles?

14      A.   I believe it will be helpful if later on if we

15 have the resources to conduct that type of pole loading

16 analysis.

17      Q.   Did you have any intention of conducting such

18 a pole loading analysis in the foreseeable future?

19      A.   Myself?

20      Q.   Yes.

21      A.   I don't think so, no.

22      Q.   Did you have any discussions with anybody at

23 the PUC about any intention by anyone there to conduct

24 such an analysis in the foreseeable future?

25           MR. MOLDAVSKY:  Exclude discussions with
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1 Mr. Peralta's analysis, you can't do your own wind

2 loading analysis.

3           Now, isn't it correct that you there used the

4 term "wind loading analysis" to mean a pole loading

5 calculation of the type I've just described?

6      A.   I think the approach I took was different from

7 Mr. Peralta's approach.  So they may -- they may get to

8 the same result at the end.

9      Q.   Okay.  I understand that.

10           But my question is you've indicated here that

11 without information from Mr. Peralta, that you cannot --

12 CPSD cannot do a -- its own wind loading analysis for

13 the failed poles with the specifications and

14 configurations exactly as they existed the day of the

15 failure.

16           Now, that's your testimony; correct?

17           MR. MOLDAVSKY:  I'll object.  The

18      testimony speaks for itself.

19           Go ahead and answer.

20      A.   I believe I was referring to a second approach

21 that you talk about --

22      Q.   Yes.

23      A.   -- other loadings.  That's correct.

24      Q.   Okay.  And on that second approach, I think

25 you indicated that shortly after the November 8th, '08,



TSG Reporting - Worldwide      877-702-9580

Page 89

1 visit to Westminster, that you decided not to pursue

2 that approach; isn't that right?

3      A.   At that point in time, yes.

4      Q.   Okay.  And so -- and after that time, did you

5 try to pursue that approach, to do a pole loading

6 calculation of the type that we -- that I have

7 described, taking account of the configuration and

8 attachments on the pole?

9      A.   You mean personally, myself?

10      Q.   Well, let's start with you, yes.

11      A.   No.

12      Q.   Do you know whether anybody else attempted to

13 do that kind of pole loading calculation?  Anybody else

14 at CPSD.  Pardon me.

15      A.   Yes.

16      Q.   And who was that?

17      A.   Mr. Ray Fugere.

18      Q.   Okay.  And -- and did you ask him to undertake

19 that analysis, or do you know -- well, I'll stop there.

20      A.   It wasn't my decision.

21      Q.   Well, whose decision was it?

22      A.   It was the legal's decision.

23      Q.   Do you know when Mr. Fugere attempted to do

24 this pole loading calculation?  Approximately.

25      A.   It could be a few months ago.
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1 on this pole?

2      A.   That would be the same answer.  Because the

3 pole -- all the poles were cut in pieces.  I couldn't

4 tell which one belonged to which.

5      Q.   Did you ask Mr. Ramos for help in

6 understanding which pieces belong to which pole?

7      A.   I believe so.

8      Q.   And did -- and what did he say?

9      A.   I don't remember his exact wording, but he

10 kind of indicated that there was no machine, no

11 manpower, to move those evidence.

12           But we did actually -- took out some

13 insulators from -- I think from the big container.  I

14 think so.  That was the only thing we could move with

15 two people.

16      Q.   Did you ask him to arrange at a later time

17 more people or heavier machinery in order to assemble

18 the poles in a reconstructed fashion?

19      A.   I don't think I did, no.

20      Q.   And why not?  Wouldn't that have been useful?

21           MR. MOLDAVSKY:  Objection.  Compound.

22           Go ahead.

23      A.   Because at that time, I already established my

24 approach to investigate this incident.

25      Q.   And that was to use the maximum wind design
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1 calculation that we've spent quite a bit of time on

2 Page 3-4?

3      A.   That's pretty much it.

4           MR. READ:  Okay.  I think I am finished.

5      I thank you very much for your time and

6      attention.  And I think the telecom

7      respondents have a sequence that I'm not

8      actually aware of, but they planned it out

9      here.

10           We'll take a break to rearrange

11      ourselves.

12           THE VIDEOGRAPHER:  Off the record at

13      4:33 p.m.

14                (Whereupon, a recess was held

15           from 4:33 p.m. to 4:49 p.m.)

16           THE VIDEOGRAPHER:  Back on video at

17      4:49 p.m.

18

19                       EXAMINATION

20 BY MR. HANSCHEN:

21      Q.   Good afternoon, Mr. Tang.  I'm Peter Hanschen,

22 and I represent Verizon Wireless today.  I have a few

23 questions I just want to follow up from Mr. Read's

24 questions to you.

25           First of all, can we agree that some of the
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1      A.   That's a fair statement.

2      Q.   And, in fact, the safety factor is really

3 supposed to be -- the numerator is the ultimate breaking

4 point of the pole and the denominator is the maximum

5 amount of load and facilities you're going to put on it.

6           And if you have a safety factor of four,

7 you're only supposed to have a fourth of the total

8 capacity of the pole used.  And if the safety factor is

9 three, you're only supposed to have a third of the

10 amount of the capacity of the pole used; is that

11 correct?

12      A.   That's a fair statement.

13      Q.   Okay.  So to -- to determine whether you --

14 you've met the applicable safety standards, safety

15 factor requirements, you need to know whether what the

16 total capacity of the pole is, which you -- and you need

17 to know what load you're thinking about putting on it;

18 is that correct?

19           MR. MOLDAVSKY:  Objection.  Vague and

20      ambiguous.

21           Go ahead.

22      A.   I can't think of the answer now.

23      Q.   Well, I --

24           MR. MOLDAVSKY:  Let the record reflect

25      the witness did indicate that he was
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1      fatigued.

2           MR. MacBRIDE:  Well, okay.

3      Q.   But I'm still trying to find out at any

4 point -- I believe you indicated that my -- my general

5 statement was correct, that if you -- if you want to

6 satisfy the safety factor, you have to know what the

7 total capacity is of the pole and then the load that

8 might be put on it; is that correct?

9      A.   I believe so.

10      Q.   Okay.  Now, let's turn to the total capacity

11 of the pole.

12           What you would need to know would be the type

13 of wood it's made out of and basically the

14 circumference; is that correct?

15           MR. MOLDAVSKY:  Objection.  Calls for an

16      expert conclusion.

17           Answer if you know.

18           Expert opinion.

19           MR. MacBRIDE:  It calls for an expert

20      opinion?

21           MR. MOLDAVSKY:  Sure.

22      A.   I don't know.

23      Q.   Have you ever looked at -- oh, so you're not

24 able to answer that question?

25      A.   At this point in time, I cannot answer the
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1      A.   Are you referring to the testimony or --

2      Q.   I'm sorry.  Your testimony, yes.

3      A.   I don't recall.  I don't remember.

4      Q.   Well, you -- you recall that you received most

5 of this information in April of 2009, at least that's

6 what the footnotes would suggest; is that correct?

7      A.   Yes, sir.

8      Q.   But you don't recall whether you made the

9 decision to adopt the approach set forth in your

10 testimony before or after receiving this information?

11      A.   I believe it was before.

12      Q.   It was before you received it?

13           MR. MacBRIDE:  Okay.  All right.  Thank

14      you very much, Mr. Tong.  I appreciate your

15      time.  I appreciate your patience, especially

16      with a lawyer trying to do math.

17           THE VIDEOGRAPHER:  Is this going to

18      conclude today's testimony?

19           MR. MacBRIDE:  Yes, it is.

20           THE VIDEOGRAPHER:  Okay.  This concludes

21      Volume II of the video deposition of Kan-Wai

22      Tong.  The number of DVDs used were four.

23      Off video at 6:24 p.m.

24                (Whereupon, a recess was held

25           from 6:24 p.m. to 6:29 p.m.)
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APPENDIX A– PROCEDURAL TIME LINE OF THE PROCEEDING 

The following time line demonstrates: 

(1) CPSD has had more than adequate opportunity to conduct its investigation and 

discovery in this matter;  

(2) CPSD is now attempting to gain more time for discovery that it previously had 

opportunity to do and chose not to do of its own volition;

(3) despite very demanding time limits, Respondents have timely met all of CPSD’s 

deadlines for responding to CPSD’s three-plus sets of data requests (including 

supplemental requests);  

(4) except for CPSD’s one motion with regard to Mr. Peralta, CPSD has not brought a 

single motion to compel further data responses by Respondents with regard to its past 

data requests;

(5) CPSD is now attempting to gain more time for discovery that is completely 

inconsistent with its 92.4 MPH Theory of the case as set forth in its May 3, 2010 direct 

testimony and (b) completely unnecessary for a response to Respondents’ rebuttal 

testimony.  Respondents’ rebuttal testimony only responded to the CPSD’s May 3, 2010 

direct testimony.   

It is clear that CPSD is not interested in gathering information to reply to 

Respondents’ November 18, 2010 rebuttal testimony, but has recognized the inherent 

flaws of its 92.4 MPH Theory and is now is trying to gather information for an entirely 

new theory of the case.   

CPSD has refused to identify why it is seeking to conduct such broad ranging 

additional discovery that would have been more appropriately done years ago, except for 

its brand new so-called “spoliation” theory, which has no relationship to the majority of 

its discovery requests and which is responded to separately in this Response.  It is clear 

that CPSD is simply seeking to do discovery which it (a) could have done before (b) 

voluntarily chose not to do; and (c) has no relationship to its 92.4 MPH Theory or 

Respondents’ Rebuttal Testimony. 
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� October 21, 2007 – Extreme wind storm knocks down three poles in Malibu 
Canyon, resulting in fire.

� October 21, 2007 – SCE telephonically notifies the Utilities Safety and 
Reliability Branch of the incident.

� October 21, 2007 to approximately November 15, 2007 – SCE, AT&T, 
Verizon Wireless and NextG are in field to restore service and replace damaged 
facilities where necessary.1

� October 25, 2007 – SCE notifies CPUC’s Consumer Service Division in writing 
of the incident.

� November 8, 2007 (morning) – CPSD investigator Tong examines damaged 
facilities at SCE’s warehouse at Westminster.  He takes 3 pages of notes and 
drawings of the damaged facilities (Attachment 1), as well as photographs.  Mr. 
Tong testified that it was during this visit to SCE’s Westminster warehouse that he 
determined that he would use a type of wind loading analysis that did not take 
into account the actual facilities attached to the poles or the stated strength of the 
pole.2  Rather, he would use a separate approach which was based on the force of 
the wind that a cylindrical pole should be able to withstand which he could then 
compare to the wind speed at the time of the accident.  This is CPSD’s so-called 
92.4 MPH Theory.3

� November 8, 2007 (afternoon) – CPSD investigator Tong visits Malibu Canyon 
fire site.

� November 8, 2007 to August 11, 2008 – CPSD investigator Tong gathers 
information from SCE regarding the Malibu Canyon fire. 

� January 15, 2008 – Over two months after the wireless companies were in the 
field repairing their respective facilities, in a letter from senior investigator, 
Frederick McCollum, SCE notifies the wireless companies with facilities on the 
poles that potential litigation claims may be filed against them as joint owners of 
the poles and that they should “preserve any and all records related to the subject 
poles.”

� August 14, 2008 – Approximately ten months after the fire, CPSD investigator 
Tong telephones the wireless telecommunications companies and leaves messages 
requesting copies of wind loading calculations for the communications facilities 
that had been installed on the failed poles. This message is the first contact 
between CPSD and the wireless companies regarding the Malibu Fire.  

� October 10, 2008 – CPSD receives the written Accident Bush Report 07-260 
from the Los Angeles County Fire Department. The Report, which was last 
updated on November 1, 2007, more than 11 months before the CPSD’s 
investigator received it, finds that based on the evidence observed and statements 
made during the investigation, the fire was accidental in nature; that a severe 
Santa Ana wind condition at the time was a major factor in the spread of the fire.

1 Sprint did not have any facilities in service in the Malibu Canyon at the time of the fire.  See Sprint April 
20, 2009 Report to the Commission at 3, 14.  Accordingly, Sprint did not need to repair or replace any 
facilities damaged in the fire and did not engage in such activity.  
2 Tong Deposition, Vol. 1, at 66; Vol. 2 at 267-268.  Attached as Ex. 1 to Joint Respondents’ Opposition. 
3 Tong Deposition, Vol. 1, at 46, 66. 
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� October 21, 2008 – One year after the fire, CPSD issues its Incident Investigation 
Report.  The Report concludes that based on the approach to wind loading 
analysis used by CPSD investigator Tong, namely the 92.4 MPH Theory, Joint 
Respondents violated certain provisions of General Order 95 (“GO 95”) by failing 
to properly maintain and inspect the poles and for failing to prevent the safety 
factor from falling below the minimum Commission requirements.  The CPSD 
analysis is the same approach that investigator Tong determined to use when he 
visited the SCE warehouse on November 8, 2007, again the 92.4 MPH Theory.  
As previously noted the 92.4 MPH Theory used by Mr. Tong does not take into 
consideration the nature of the poles themselves or the facilities that are attached 
thereto.

� February 2, 2009 – The CPUC releases I.09-01-018 issued a few days earlier.
Attached to the OII is the CPSD’s Incident Investigation Report, including the 
wind loading analysis calculation used by Mr. Tong, i.e. the 92.4 MPH Theory. 
The OII orders the Respondents to file a report responding to certain questions 
posed in the OII by March 2, 2009. 

� February 19, 2009 – After consulting with CPSD concerning a 60 day extension 
to file the report called for by the OII, the CPSD states that it would not object to 
a 30 day extension, but would not agree to a longer extension.  Joint Respondents 
file a motion for an extension until May 1, 2009 to file their reports.  (Attachment 
2)

� February 26, 2009 – Joint Ruling issued extending time for Joint Respondents to 
file their respective reports until April 20, 2009.  Ruling indicates that parties will 
not be able to excuse a failure to submit a responsive report on or before that date 
on pending discovery disputes. (Attachment 3)

� March 2, 2009 – CPSD submits response opposing Joint Respondents’ request 
for extension of time stating that an extension would be disruptive to the 
proceeding. (Attachment 4)

� March 9, 2009 – In an effort to better understand the Incident Investigation 
Report upon which the OII is based, Joint Respondents send First Data Request to 
CPSD.  (Attachment 5)

� March 12, 2009 –CPSD alleges that discovery against the CPSD at this stage of 
the proceeding is improper and refuses to answer specific data requests.  
(Attachment 6) CPSD subsequently provides certain non-privileged documents in 
its files, but without responding to the specific data requests or explaining how the 
documents were used.

� April 20, 2009 – Respondents file their respective reports responding to the 
questions set forth in the Commission’s OII.

� April 28, 2009 – ALJ Reed issues ruling setting a prehearing conference for May 
13, 2009 and ordering parties to file a prehearing conference statement by May 8, 
2009.

� May 8, 2009 – Parties file their respective prehearing conference statements.  
CPSD statement proposes a procedural schedule, which among other things 
would give it approximately 5 weeks (including Thanksgiving) to submit its 
testimony replying to Respondents’ testimony.  CPSD also states that based on 
the Respondents’ April 20, 2009 reports, it now has “no plans to introduce or 
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modify the report [Incident Investigation Report].”  CPSD goes on to say that it 
expects to conduct depositions and other discovery to ascertain the facts and 
expects to provide its testimony on September 15, 2009.  CPSD’s PHC Statement 
highlights:  “In CPSD’s view the two most important factual issues in the 
proceeding are (1) to identify the assets that were attached to those poles and the 
utilities that owned or operated them at any given point in time before the poles 
broke in October 2007, and (2) to obtain all weight load safety calculations done 
before the poles broke to establish compliance with GO 95 and other good 
construction practice”  (Attachment 7)  However, as discussed later in this 
Response, CPSD never discussed these so called important factual issues in its 
direct testimony; its lead investigator had already elected not to pursue such an 
approach.  Instead, CPSD’s witness Tong chose to adopt the same approach to 
wind loading that he discussed in the CPSD’s Incident Investigation Report, 
namely the 92.4 MPH Theory.  This approach is not in any way dependent upon 
the assets that were attached to the poles or any wind loading analysis, other than 
the 92.4 MPH Theory.

� May 20, 2009 – CPSD and the Joint Respondents agree to a procedural schedule 
and submit it to ALJ Reed.  (Attachment 8)  The agreed upon schedule requires 
CPSD to serve its rebuttal testimony on March 19, 2010, 49 days after the 
Respondent’s serve their respective testimony.

� June 17, 2009 – CPSD serves its First CPSD Data Request to each of the 
Respondents.  The data request requires that the Respondents to file any 
objections to the data requests by June 24, 2009 and to respond no later than July 
6, 2009.  The Respondents comply with the CPSD’s directives and submit their 
objections and responses on the dates set forth in the data request directions. 

� June 24, 2009 – CPSD provides a letter describing the discovery including 
personnel or agents that it wishes to depose.  CPSD states that it would like to 
start depositions by July 13, 2009 and finish by August 7, 2009.  (Attachment 9) 
Most of the individuals that CPSD now wishes to depose are listed in the letter.

� June 30, 2009 – CPSD provides a letter to Respondents commenting on the 
objections to First CPSD Data Request. CPSD indicates that it will file a motion 
to compel promptly regarding any of the data request for which Respondents fail 
to provide adequate answers or continue to object to.  (Attachment 10)  No motion 
of the nature described in CPSD’s June 30, 2009 letter is ever filed with regard to 
these responses.

� June 30, 2009 – July 20, 2009 – Respondents respond to CPSD’s June 24, 2009 
and June 30, 2009 letters, including providing proposed dates and locations for 
depositions of the witnesses listed in CPSD’s June 24, 2009 letter.

� July 22, 2009 – Letter from CPSD regarding depositions and production of 
documents.  CPSD indicates that it intends to bring a motion compel answers to 
data requests by July 30, 2009.  CPSD also states that it proposes to postpone 
certain depositions until late August or September, but that it will proceed with 
other depositions during the week of August 3, 2009.  CPSD states that it will file 
a written motion to change the schedule so that it can have a consultant conduct a 
wind speed study. (Attachment 11)  No motion of the nature described in the July 
22, 2009 letter is ever filed.
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� July 28, 2009 – Conference call between CPSD counsel and counsel for 
Respondents.  Mr. Cagen and Mr. Moldavsky participated in the call for CPSD.
CPSD discussed the need to modify the schedule so that it could hire an expert to 
conduct a wind speed analysis.  CPSD also indicated that it would not be able to 
file its motion to compel by July 30, 2009, as previously indicated, but it 
anticipated filing during the first week of August.  Depositions would also not 
occur in the first week of August. Again, motions to compel responses to First 
CPSD Data Request are never filed by CPSD. 

� July 28, 2009 to August 6, 2009 – Counsels for CPSD and Respondents discuss 
possible schedule modification to accommodate CPSD’s desire to have a 
consultant discuss wind studies.  The parties agree to a schedule that maintains the 
same 49 day interval between the filing of Respondent’s testimony and the filing 
of CPSD’s rebuttal testimony.

� August 6, 2009 – CPSD sends letter to ALJ Reed requesting an extension so that 
it can conduct wind studies.  The letter indicates that Respondents are in 
agreement with CPSD’s request. (Attachment 12)

� October 22, 2009 – Assigned Commissioner’s Ruling and Scoping Memo issued.
The Scoping Memo adopts the revised procedural schedule proposed by CPSD on 
August 6, 2009.

� December 17, 2009 – CPSD takes the deposition of Roger Auchard.
� December 28, 2009 – CPSD takes the deposition of James Austin and Jack Van 

Beyeren.
� January 4, 2010 – Approximately 4 weeks before its testimony is due, Mr. 

Moldavsky advises Respondents that Mr. Cagen has retired and that he will 
represent CPSD.  Given the complexity of the case and the voluminous record, he 
requests that CPSD be given an extension until May 3, 2010.  (Attachment 13) 

� January 14, 2010 – CPSD submits a motion that it be given until May 3, 2010 to 
file its case in consideration of a change in counsel.

� January 22, 2010 – Respondents oppose CPSD’s motion, noting that CPSD has 
had a full year to conduct its discovery and, since its case is due in approximately 
two weeks, it should be largely prepared.  Respondents request that CPSD not be 
allowed to do further discovery at this late date.

� February 1, 2010 – After discussions with CPSD’s counsel, Respondents advised 
ALJ Reed of a revised procedural schedule that allows CPSD to submit its direct 
case on May 3, 2010, as CPSD requested. Subsequent procedural intervals, 
including the 49 day interval (adjusted for a weekend) for CPSD to submit its 
rebuttal testimony are maintained. (Attachment 14)

� March 3-5, 2010 – CPSD deposes Richard Cromer, June Santiago and Arthur 
Peralta. Mr. Cromer and Mr. Santiago had been identified nine months 
previously in CPSD’s June 24, 2009 letter, but CPSD never noticed their 
depositions.

� March 5, 2010 – CPSD submits second CPSD Data Request to Respondents. 
Requesting objections by March 22, 2010 and Responses by March 29, 2010.
Respondents comply with CPSD’s request submitting objections and responses on 
the dates requested.
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� March 8, 2010 – CPSD submits supplemental data requests to the wireless 
respondents. Respondents respond in a timely manner on March 22, 2010, as 
requested.

� March 26, 2010 – Approximately one month before its testimony is due on May 3, 
2010 and approximately 7 weeks after it was originally due before an extension 
was authorized to allow CPSD counsel allegedly to come up to speed, CPSD files 
a motion to compel data collected by Arthur Peralta.  This motion is the only 
motion to compel filed by CPSD during the course of the proceeding.

� April 5, 2010 – SCE opposes motion on the grounds that such information is 
privileged.

� May 3, 2010 – Two and one half years after it first started investigating the 
incident in November 2008, CPSD finally serves its direct case. Contrary to 
CPSD’s counsel’s representation in CPSD’s prehearing conference, the CPSD’s 
direct case includes the Incident Investigation Report which it had previously 
advised the Commission that it had no plans to introduce.  In addition, Chapter 3 
of the CPSD direct testimony, which is sponsored by Mr. Tong, continues to use a 
wind load analysis that is not dependent upon the nature and specification of the 
poles in question or the facilities attached to them.  In other words, CPSD 
continued to use the same 92.4 MPH Theory that Mr. Tong decided to use when 
he first visited SCE’s warehouse in Westminster on November 8, 2007.

� May 27, 2010 – Joint Respondents submit Second Data Request to the CPSD.  
� June 4, 2010 – Sprint, NextG and Verizon also submit a limited number of data 

requests to CPSD. 
� June 24, 2010 – CPSD submits objections and responses to Respondents data 

requests.
� June 24, 2010 to July 9, 2010 – In response to Joint Respondents’ indication that 

they intend to depose certain CPSD witnesses, CPSD demands that total number 
of deposition hours be limited, certain named witnesses to data responses be 
excluded from being deposed; CPSD be given free transcripts and that its experts 
be reimbursed.  Following negotiations and a conference with ALJ Reed, these 
issues are between CPSD and the Joint Respondents are resolved and ALJ Reed is 
so advised.  (Attachment 15)  Because of witnesses’ and counsels’ summer 
schedules, the parties agree to extend the procedural schedule on a day for day 
basis to reflect their previously planned absences. 

� July 8, 2010 – Joint Respondents submit Third Data Request to CPSD. 
� July 19, 2010 – Respondents take deposition of David Saah. 
� August 3, 2010 to August 4, 2010 – Respondents take the deposition of CPSD’s 

Kan-Wai Tong. 
� August 10, 2010 – Respondents take the deposition of CPSD’s Pejman Moshfegh. 
� August 18, 2010 to August 19, 2010 – Respondents take deposition of CPSD’s 

outside expert Tadashi Moody. 
� August 19, 2010 – CPSD responds to Joint Respondents’ Third Data Request, 

objecting to all questions except 3. 
� August 25- August 26, 2010 – Respondents take the deposition of CPSD’s 

outside expert Max Moritz. The deposition is abruptly terminated by CPSD 
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counsel because of his belief that it exceeded the total time limits imposed by 
CPSD.

� September 2, 2010 – In an e-mail to CPSD, Respondents propose to confirm the 
effect of the depositions and the holiday season the procedural schedule.
Respondents’ suggest that the impact of the holidays be equally shared making 
Respondents’ testimony due on November 18, 2010 and CPSD rebuttal testimony 
due February 9, 2011. (Attachment 16) 

� September 15, 2010 – CPSD responds to Respondents September 2, 2010 e-mail 
proposing a so-called “hybrid” approach whereby Respondents would continue to 
file its testimonies on November 18, 2010, but that CPSD would be given until 
February 9, 2011 to file its testimony. (Attachment 17) 

� September 16, 2010 – Respondents reject CPSD’s hybrid proposal as being one- 
sided and suggest that because of the tight schedule, the date for Respondents’ 
testimony should be extended by 30 days until December 18, 2010 and the filing 
date for CPSD’s reply testimony be extended by a disproportionately longer 
period, until February 25, 2011. (Attachment 18) 

� September 17, 2010 – CPSD rejects Respondents’ September 16, 2010 schedule 
proposal and states that Respondents testimony is due November 18, 2010; that if 
Respondents need more time they should let CPSD know and they will determine 
if an extension should be granted. (Attachment 19) 

� September 29, 2010 – Respondents take the deposition of outside expert Jason 
Forthofer.

� October 1, 2010 – Counsel for Verizon Wireless advises CPSD that because of 
the complexity of the case and other reasons, it would like an extension until 
December 18, 2010 to file its testimony.  It states that if CPSD is in agreement, 
after reviewing the testimony filed, CPSD can determine when it would be able to 
file its own testimony.  (Attachment 20)  In other words, counsel for Verizon 
Wireless would give CPSD an open extension.  Other Respondents advise CPSD 
that they agree with this approach.  CPSD seeks no clarification of the fact that 
Respondents are proposing an open-ended extension for CPSD in exchange for a 
mere one-month extension for Respondents.

� October 7, 2010 – CPSD advises the Respondents that it rejects the Respondents’ 
extension proposal (including, presumably the open-ended extension for its own 
testimony) because it has a responsibility to protect the public safety and safety 
violations are an important and time-sensitive function.  (Attachment 21) 

� October 8, 2010 – Joint Respondents file an e-mail motion with ALJ Reed 
requesting a 30-day extension of time to file its testimony.  It also proposes that 
the date for CPSD’s reply testimony be extended by 30 days, plus two weeks, to 
take into account the holiday season.  This would make the CPSD’s testimony due 
on February 23, 2011.  (Attachment 22)

� October 11, 2010 – CPSD advises the ALJ of its “vigorous objection” to the 
Respondents request for a 30-day extension stating that its opposition is primarily 
based on the critical importance of protecting Californians.  (Attachment 23)  
Even though it has taken more that two years to prepare its own case (and now 
asks for an addition 3 months to prepare its reply testimony) CPSD asserts that 
promptly holding utilities accountable is an important component of that goal.
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� October 11, 2010 – Respondents reply to CPSD’s opposition.  (Attachment 24)
� October 12, 2010 – CPSD re-iterates its position and requests that there be no 

oral argument on the motion.  CPSD states that “Respondents have raised no 
valid points to counter the proposition that protecting Californians from utility-
caused incidents is critical and time-sensitive …. [W]e have to draw the line 
somewhere and we have to move to the accountability stage of this proceeding as 
expeditiously as possible..   (Attachment 25)

� October 25, 2010 – ALJ Reed denies Respondents’ motion to extend the 
procedural schedule.

� November 18, 2010 – Respondents file their respective testimonies.
� November 29, 2010 – CPSD serves data requests on each of the Respondents and 

requests responses within only 9 working days, by December 10, 2010.  Very few 
of the data requests are directed to the testimony filed by the Respondents, but 
instead reiterate the substance of the requests made by CPSD over 18 months ago.  
It is clear that CPSD’s intent is not to get information to respond to Respondents’ 
testimony, but to start its own case anew from square one.

� November 30, 2010 – In an e-mail, CPSD advises that it intends to take 
depositions, starting with SCE’s Frederick McCollum and ending with Arthur 
Peralta.  It also designates, Casey Doherty, Mike Bogner and Lupe Hernandez as 
deponents.  CPSD indicates that jointly sponsored witnesses (Dr. Peterka, Mr. 
Rosenthal and Mr. Schulte) may not be deposed, though a final decision has not 
been made.  (Attachment 26)  McCollum, Doherty, and Hernandez had previously 
been identified by CPSD as deponents in July 2009, but their depositions were 
never taken.  Arthur Peralta had been previously deposed. Claims that delays in 
producing Dr. Peterka’s and Mr. Rosenthal’s work papers and computer models
are grounds for an extension, are specious as CPSD has no present intent to 
depose them.

� December 3, 2010 – Respondents respond to CPSD’s e-mail noting that it does 
not seem that CPSD shares the view that its testimony is due on January 10, 2011, 
as per the ALJ’s October 25, 2010 Ruling. Respondent’s point out that if CPSD 
had agreed to Respondents’ proposed schedule change, CPSD rebuttal testimony 
would have been due later. (Attachment 27)

� December 7, 2010 – CPSD issues Notice of Depositions for McCollum, Lupe 
Hernandez and Casey Doherty.  (Attachment 28) 

� December 8, 2010 – NextG Advises CPSD that Casey Doherty is out of state and 
that it has no power to produce him for deposition, as he never was an employee.
(In a December 22, 2009 meet and confer, NextG agrees to try to obtain for CPSD, 
Doherty’s last know address). 

� December 9, 2010 – AT&T advises CPSD that Lupe Hernandez and her attorney 
are available the first week of January.  AT&T follows up with calls to CPSD on 
December 21 and 22. 

� December 10, 2010 – Respondents provide their respective objections/responses 
to CPSD’s November 29, 2010 data request.  With respect to the data applicable 
to Dr. Peterka and Mr. Rosenthal, a disc was sent via over night UPS delivery to 
Los Angeles and hand-delivered to San Francisco for arrival on December 13, 
2010.  An additional 10 days was requested to provide additional voluminous 
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documents. Joint Respondents indicate that Dr. Peterka’s computer program is 
available for review at his office by a qualified individual. 

� December 13, 2010 – CPSD renews its request regarding deposition dates for the 
identified deponents and also asserts that the filing date for its testimony has to be 
adjusted by a yet to be agreed upon adjustment for the impact of the holiday 
season. (Attachment 29)

� December 16, 2010 – Respondents advise CPSD that based on the CPSD’s own 
definition of the holiday season, from December 23, 2010 to January 3, 2011,  a 
fair adjustment to the procedural schedule to take into account the impact of the 
holiday season would extend CPSD’s filing date from January 10, 2011 to 
January 21, 2011. (Attachment 30)

� December 16, 2010 – Commission issues D.10-12-041 extending statutory 
deadline set in 1701.2(d) of the Public Utilities Code.  The decision states that the 
CPSD’s rebuttal testimony is due on January 10, 2011, subject to potential further 
adjustment to take into account the effect of the holiday season on the schedule.

� December 20, 2010 – Further responses by Dr. Peterka and Mr. Rosenthal, the 
witnesses sponsored jointly be the Respondents are e-mailed with data send via 
UPS over night delivery to Los Angeles for delivery on December 21 (actual 
delivery on December 22) and hand-delivery to San Francisco on December 21.  
Included are discs with information, an 8 GB flash drive and a 500 GB hard drive.
The flash drive and hard drive are at less than full capacity. 

� December 20, 2010 to December 21, 2010 – CPSD deposes Frederick 
McCollum.

� December 21, 2010 - CPSD advises Respondents that it believes there may be 
spoliation of evidence, further justifying a delay in its filing of testimony. 4

� December 22, 2010 – CPSD advises Joint Respondents that it does not agree that 
January 21, 2011 is a reasonable date for its testimony and that it will need at least 
3 months to file its serve its testimony.  (Attachment 31)  Parties agree to an 
expedited procedure for filing and responding to a motion by CPSD to extend the 
procedural schedule. 

� December 24, 2010 – CPSD advises that it needs information regarding computer 
models and more information regarding its spoliation claim.  CPSD proposes to 
discuss these items at a meet and confer session on January 5, 2011. 

� December 24, 2010 – ALJ Kenney, with the concurrence of ALJ Reed, agrees to 
the expedited procedure proposed by the parties regarding CPSD’s motion for an 
extension of time.

� January 3, 2011 – CPSD files its Motion seeking a continuance of the procedural 
schedule.

4 CPSD mentions in the Morris Declaration that, on December 21, 2010, Sprint emailed CPSD that it 
inadvertently provided an incorrect telephone number for a possible CPSD deponent.  See Declaration of H. 
Y. Morris at 3-4, ¶ 12.  However, less than one day later, Sprint provided CPSD with a corrected phone 
number as well as the requested address for the deponent.  Id.  The Declaration plainly does not establish 
any prejudice to CPSD on this point.  The Declaration does not show, for example, that prior to the phone 
number being corrected, CPSD made any attempt to contact the possible deponent or was delayed in any 
manner by the inadvertent error. 
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� January 4, 2011 – CPSD deposes Larry Chow.
� January 5, 2011 – Parties conduct a Meet and Confer session with regard to 

CPSD’s November 29, 2010 data request.  Fully one-half of the discussion is 
devoted to Respondents’ proposals to show CPSD how it may obtain the 
information regarding the limited number of CPSD-specified utility facilities 
which CPSD claims it needs and which it alleges have been spoliated.

� January 5, 2010 – During the meet and confer session, CPSD serves on 
Respondents its Notice of Taking Depositions, including two depositions on 
January 18, one deposition on January 24, two depositions on January 25 and one 
deposition on January 26, with an indication that depositions for other persons of 
interest shall also be sought for subsequent dates in 2011.

� January 6, 2011 – CPSD deposes Lupe Hernandez.
� January 7, 2011 – CPSD deposes Melvin Stark.
� January 11, 2011 – CPSD to depose Jack Van Beyeren.
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CERTIFICATE OF SERVICE 

I hereby certify that, pursuant to the Commission’s Rules of Practice and Procedure, 
I have this day served a true copy of the OPPOSITION OF JOINT RESPONDENTS 
TO THE CONSUMER PROTECTION AND SAFETY DIVISION’S MOTION 
FOR A CONTINUANCE OF SCHEDULE on all parties identified on the attached 
service list(s). Service was effected by one or more means indicated below: 

Transmitting the copies via e-mail to all parties who have provided an e-mail 
address. First class mail will be used if electronic service cannot be effectuated. 
Executed this 8th day of January, 2011 at Rosemead, California. 

______/s/ Andrea Moreno__________
Andrea Moreno, Case Analyst 
SOUTHERN CALIFORNIA EDISON 
COMPANY

2244 Walnut Grove Avenue 
Post Office Box 800 
Rosemead, California 91770 
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525 MARKET STREET, 20TH FLR, RM 2023      SAN FRANCISCO, CA  94107                 
SAN FRANCISCO, CA  94105                                                           
                                                                                   
                                                                                   
SARAH DEYOUNG                             WAYLON PICKETT                           
EXECUTIVE DIRECTOR                        GROTEFELD & HOFFMAN LLP                  
CALTEL                                    505 SANSOME STREET, SUITE 1950           
50 CALIFORNIA STREET, SUITE 500           SAN FRANCISCO, CA  94111                 
SAN FRANCISCO, CA  94111                                                           
                                                                                   
                                                                                   
DAVIS WRIGHT TREMAINE LLP                 HILARY CORRIGAN                          
505 MONTGOMERY STREET, 8TH FLOOR          CALIFORNIA ENERGY MARKETS                
SAN FRANCISCO, CA  94111                  425 DIVISADERO STREET, SUITE 303         
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                                          SAN FRANCISCO, CA  94117                 
                                                                                   
                                                                                   
CALIFORNIA ENERGY MARKETS                 REGULATORY FILE ROOM                     
425 DIVISADERO ST. STE 303                PACIFIC GAS AND ELECTRIC COMPANY         
SAN FRANCISCO, CA  94117-2242             PO BOX 7442                              
                                          SAN FRANCISCO, CA  94120                 
                                                                                   
                                                                                   
CALIFORNIA ENERGY MARKETS                 JANET LIU                                
425 DIVISADERO STREET, SUITE 303          PACIFIC GAS AND ELECTRIC COMPANY         
SAN FRANCISCO, CA  94131                  PO BOX 770000; MC B9A                    
                                          SAN FRANCISCO, CA  94177                 
                                                                                   
                                                                                   
ROBERT L. DELSMAN                         CATHIE ALLEN                             
NEXTG NETWORKS, INC.                      DIR., REGULATORY AFFAIRS                 
1360 GRIZZLY PEAK BLVD.                   PACIFICORP                               
BERKELEY, CA  94708                       825 NE MULTNOMAH STREET, SUITE 2000      
                                          PORTLAND, OR  97232                      
                                                                                   
                                                                                   
HEIDE CASWELL                            
PACIFICORP                               
825 NE MULTNOMAH STREET, SUITE 1500      
PORTLAND, OR  97232                      
                                         
                                         

FADI DAYE                                 KAN WAI TONG                             
CALIF PUBLIC UTILITIES COMMISSION         CALIF PUBLIC UTILITIES COMMISSION        
SAFETY & RELIABILITY BRANCH               SAFETY & RELIABILITY BRANCH              
320 WEST 4TH STREET SUITE 500             320 WEST 4TH STREET SUITE 500            
LOS ANGELES, CA  90013                    LOS ANGELES, CA  90013                   
                                                                                   
                                                                                   
MICHAEL ROBERTSON                         RAFFY STEPANIAN                          
CALIF PUBLIC UTILITIES COMMISSION         CALIF PUBLIC UTILITIES COMMISSION        
SAFETY & RELIABILITY BRANCH               SAFETY & RELIABILITY BRANCH              
320 WEST 4TH STREET SUITE 500             320 WEST 4TH STREET SUITE 500            
LOS ANGELES, CA  90013                    LOS ANGELES, CA  90013                   
                                                                                   
                                                                                   
JACQUELINE A. REED                        JULIE HALLIGAN                           
CALIF PUBLIC UTILITIES COMMISSION         CALIF PUBLIC UTILITIES COMMISSION        
DIVISION OF ADMINISTRATIVE LAW JUDGES     CONSUMER PROTECTION AND SAFETY DIVISION  
ROOM 5114                                 ROOM 2203                                
505 VAN NESS AVENUE                       505 VAN NESS AVENUE                      
SAN FRANCISCO, CA  94102-3214             SAN FRANCISCO, CA  94102-3214            
                                                                                   
                                                                                   
LINDA J. WOODS                            PEJMAN MOSHFEGH                          
CALIF PUBLIC UTILITIES COMMISSION         CALIF PUBLIC UTILITIES COMMISSION        
UTILITY & PAYPHONE ENFORCEMENT            UTILITY & PAYPHONE ENFORCEMENT           
AREA 2-A                                  AREA 2-E                                 
505 VAN NESS AVENUE                       505 VAN NESS AVENUE                      
SAN FRANCISCO, CA  94102-3214             SAN FRANCISCO, CA  94102-3214            
                                                                                   
                                                                                   
ROBERT ELLIOTT                            ROBERT MASON                             
CALIF PUBLIC UTILITIES COMMISSION         CALIF PUBLIC UTILITIES COMMISSION        
ENERGY DIVISION                           LEGAL DIVISION                           
AREA 4-A                                  ROOM 5031                                
505 VAN NESS AVENUE                       505 VAN NESS AVENUE                      
SAN FRANCISCO, CA  94102-3214             SAN FRANCISCO, CA  94102-3214            
                                                                                   
                                                                                   
TIMOTHY ALAN SIMON                        TIMOTHY KENNEY                           
CALIF PUBLIC UTILITIES COMMISSION         CALIF PUBLIC UTILITIES COMMISSION        
EXECUTIVE DIVISION                        DIVISION OF ADMINISTRATIVE LAW JUDGES    
AREA                                      ROOM 5015                                

State Service 
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505 VAN NESS AVENUE                       505 VAN NESS AVENUE                      
SAN FRANCISCO, CA  94102-3214             SAN FRANCISCO, CA  94102-3214            
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