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1 

BEFORE THE PUBLIC UTILITIES COMMISSION 
 

OF THE STATE OF CALIFORNIA 

Application of California-American Water 
Company (U210W) for a Certificate of Public 
Convenience and Necessity to Construct and 
Operate its Coastal Water Project to Resolve the 
Long-Term Water Supply Deficit in its 
Monterey District and to Recover All Present 
and Future Costs in Connection Therewith in 
Rates. 

 
A.04-09-019 

(Filed September 20, 2004;  
Amended July 14, 2005) 

 

JOINT RESPONSE OF CALIFORNIA-AMERICAN WATER COMPANY, MARINA 
COAST WATER DISTRICT, AND MONTEREY COUNTY WATER RESOURCES 

AGENCY TO THE APPLICATION FOR REHEARING OF D.10-12-016 

Pursuant to Rule 16.1(d) of the Rules of Practice and Procedure of the California 

Public Utilities Commission (“Commission”), California-American Water Company (“California 

American Water”), Marina Coast Water District (“MCWD”) and the Monterey County Water 

Resources Agency (“MCWRA”) (collectively “the Joint Parties”) hereby submit this response to 

the Application for Rehearing of D.10-12-016 (“Rehearing Application”),1 filed by the Division 

of Ratepayer Advocates (“DRA”) on January 3, 2011.  The basic premise of the Rehearing 

Application is that the Commission committed legal error in relying on constitutional, statutory, 

contractual, and procedural safeguards to protect the interests of customers regarding the 

Regional Desalination Project and ensure that the rates the Commission will eventually adopt for 

California American Water will be just and reasonable. This premise is legally incorrect and 

unsupported by the cases DRA cites.  

DRA’s argument is not new; DRA made the same argument throughout the 

proceeding and the Commission repeatedly rejected DRA’s position.  DRA also alleges that 

D.10-12-016 contains factual errors but, with minor exceptions, these are merely similarly 

recycled contentions that the Commission previously considered and found wanting.  Because 

DRA failed to demonstrate that the Commission’s decision is unlawful or erroneous, as required 

                                                 
1 Counsel for MCWD signs these Joint Reply Comments on behalf of the Joint Parties pursuant to Rule 1.8(d) of the 
Commission’s Rules of Practice and Procedure. 
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by Public Utilities Code Section 1732 and Rule 16.1(c), the Joint Parties urge the Commission to 

deny rehearing of D.10-06-012.  Additionally, in order to prevent a potentially costly delay in 

implementation of the Regional Desalination Project, the Joint Parties request that the 

Commission dispose of the Rehearing Application expeditiously.2 

I. THE COMMISSION SHOULD EXPEDITIOUSLY DENY THE REHEARING 
APPLICATION  

As will be demonstrated below, this application for rehearing is without merit and 

will only serve to delay implementation of the Regional Desalination Project.  Delay in 

implementation of the Regional Desalination Project will make the project more costly, harming 

California American Water ratepayers.  The record of this proceeding demonstrates that delay 

caused by the failure of all parties to agree to a settlement that was eventually approved by the 

Commission with only a small number of non-material modifications has already increased the 

cost of the Regional Desalination Project significantly for ratepayers.  Such delay has imposed 

tens of millions of dollars in added costs, and undue delay in the disposition of the application 

for rehearing can only lead to additional millions or tens of millions of dollars in costs for 

ratepayers.  Moreover, depending on the views of municipal bond underwriters, the uncertainty 

raised by the pendency of DRA's application for rehearing may make the project unbondable or 

significantly more costly to finance while the application for rehearing remains pending.  Given 

the appropriate concerns expressed by the Commission in D.11-12-016 over the cost of 

financing, the Commission should not permit the extended pendency of the application for 

rehearing to adversely affect the costs of the project, which the Commission, DRA, and the Joint 

Parties all desire to control.  Expedited disposition of DRA's application for rehearing will thus 

serve the interests of the Commission, DRA and the Joint Parties, and, perhaps most importantly, 

California American Water ratepayers.   

 

The Joint Parties respectfully request that the Commission act on DRA's 
                                                 
2 MCWRA’s Board of Supervisors voted unanimously to reaffirm its prior approval of the project on January 11, 
2011. 
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application for rehearing as expeditiously as possible and in no event later than the first 

Commission voting meeting more than 60 days after the filing of the application, or March 10, 

2011. 

II. BACKGROUND 

In D.10-12-016, after considering the extensive record, the Commission approved 

the settlement between California American Water, MCWD, MCWRA, the Monterey Regional 

Water Pollution Control Agency, the Surfrider Foundation, the Public Trust Alliance, and 

Citizens for Public Water (the “Settling Parties”).  The Settling Parties represent a unique and 

diverse coalition of utility, public agency, environmental, and ratepayer interests.  The settlement 

established an innovative public-private partnership, known as the Regional Desalination Project, 

to solve the long-standing water supply deficit on the Monterey Peninsula.3  The Commission’s 

decision represents a huge step forward for Monterey residents, who have struggled for decades 

to develop a reliable water supply and protect the Carmel River and its habitat. 

In its decision, the Commission recognized the necessity for a long-term water 

supply solution and the widespread support for the Regional Desalination Project, despite its 

expected significant impact on customer rates: 
 
The Monterey Peninsula has been struggling to find solutions to 
the water supply deficit for decades.  We emphasize the history to 
provide a context for our decision to reach outside the usual 
procedure and to approve a costly desalination project as a 
reasonable solution.  The severity and immediacy of the problem 
requires such an approach.  We heard clearly from residents and 
business-owners that inaction at this point is unacceptable.4   

The urgent need to find an alternative supply to water from the Carmel River, in 

order to ensure that California American Water complies with SWRCB Order 95-10, the Seaside 

Basin adjudication, and the SWRCB Cease and Desist Order, is undisputed.  Moreover, the 

                                                 
3 The settlement also included two implementing agreements, the Water Purchase Agreement (“WPA”) and the 
Outfall Agreement. 
4 D.10-12-016, In the Matter of the Application of California-American Water Company (U210W) for a Certificate 
of Public Convenience and Necessity to Construct and Operate its Coastal Water Project to Resolve the Long-Term 
Water Supply Deficit in its Monterey District and to Recover All Present and Future Costs in Connection Therewith 
in Rates, 2010 Cal. PUC LEXIS 548 ("D.10-12-016, 2010 Cal. PUC LEXIS 548"), *36. 
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record demonstrates that the Regional Desalination Project is the only viable solution.5  All of 

the other options that the Commission considered have legal, political, or financial constraints 

that make them infeasible, and, as the Commission noted in D.10-12-016, cannot be constructed 

in time to satisfy the deadline established by the SWRCB Cease and Desist Order. 

Failure to develop a long-term water supply solution would have severe legal, 

environmental, and economic consequences for California American Water and its customers. 

The uncontested testimony of expert economists, cited by the Commission in D.10-12-016, 

estimated that the economic loss imposed on the Monterey Peninsula economy by that reduction 

in water supply would be more than $1 billion per year, plus the loss of 6,000 jobs.6  This 

potential devastation informed the Commission’s decision and led the Commission to find that 

the procedural, contractual, and other legal safeguards contained in the WPA and Settlement 

Agreement, combined with the legal mandates imposed the Public Agencies under current law, 

are reasonably certain to produce the lowest cost, viable, and timely solution to California 

American Water’s long-term water supply needs.7  This determination is well within the 

Commission’s discretion and DRA cites no law to the contrary.  

The Commission found that having no project “is not a tenable option,”8 yet DRA 

stubbornly insists on advocating actions that would lead to that result.  DRA’s Rehearing 

Application demonstrates that DRA would rather the Monterey Peninsula residents suffer the 

catastrophic effect of failure to find a water supply solution than have the Commission approve a 

process that is not to DRA’s liking. 

III. DRA’S USE OF THE REHEARING APPLICATION TO REARGUE 
PREVIOUSLY REJECTED POSITIONS CONTRAVENES COMMISSION 
PRECEDENT 

The Commission traditionally frowns upon using the rehearing process as an 
                                                 
5 Opening Brief of California-American Water Company in Support of the Settlement Agreement, filed July 2, 2010 
("California American Water Opening Brief"), pp. 2-4; Marina Coast Water District’s Concurrent Opening Brief, 
filed July 2, 2010 ("MCWD Opening Brief"), pp. 1-2; Opening Brief of Monterey County Water Resources Agency, 
filed July 2, 2010 ("MCWRA Opening Brief"), pp. 1-2. 
6 D.10-12-016, 2010 Cal. PUC LEXIS 548, **62-63. 
7 Id., **3-4. 
8 Id., *63. 
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opportunity to reargue positions that it has already rejected.  The Commission has warned, “The 

vehicle of the application for rehearing is not to be construed as an extra opportunity to brief 

issues already argued.”9  The Commission has found that it is “improper” for a utility to “use the 

application for rehearing process to extend or reargue policy matters,”10 and has admonished 

utilities that have tried to do so – “Certainly, Applications for Rehearing should not be used to 

reargue parties' positions which have been rejected during the proceeding.”11  The Commission 

generally denies such applications.  For example, in a 2007 energy case, the Commission denied 

an application for rehearing, stating, “Rehearing Applicants merely reargue the points made in 

their protests and comments, which we have previously considered and rejected.”12  

Despite the Commission’s warnings, DRA’s Rehearing Application follows that 

disfavored and inappropriate path.  DRA merely reiterates arguments that it made multiple times 

before, despite the fact that the Commission previously rejected them.  For example, DRA  

previously argued that the Commission cannot rely on statutory and contractual safeguards to 

protect customer interests,13 that the advice letter process does not provide adequate protection,14 

and that the Monterey Peninsula Cities must have a voting role on the Advisory Board15 – all 

                                                 
9 D.93-10-043, Placid, N.V., Complaint, vs. Southern California Edison Company, 1993 Cal. PUC LEXIS 780, *4-5  
10 D.98-12-093, Application and Request of Southern California Edison Company (U338-E) for Order Approving 
Termination Agreement of ISO4 Power Purchase Agreement Between Southern California Edison Company and 
Harbor Cogeneration Company, 84 CPUC2d 621 (1998), p. 625. 
11 D.93-10-046, Application of Great Oaks Water Company (U-0162-W) For Authority to Increase Rates for Water 
Service and to Establish a Balancing Account for Water Testing Expenses, 1993 Cal. PUC LEXIS 783, *2-3 
12 D.07-12-056, Application of Merced Irrigation District, Modesto Irrigation District, California Municipal 
Utilities Association, Northern California Power Agency, City of Hercules, and Rancho Cucamonga Municipal 
Utility for Rehearing on Resolution E-4064, 2007 Cal. PUC LEXIS 597, *48; see also D.06-06-070, Joint 
Application of AT&T Communications of California, Inc. (U 5002 C) and WorldCom, Inc. for the Commission to 
Reexamine the Recurring Costs and Prices of Unbundled Switching in Its First Annual Review of Unbundled 
Network Element Costs Pursuant to Ordering Paragraph 11 of D.99-11-050, et al., 2006 Cal. PUC LEXIS 236, *4. 
13 Comments of The Division of Ratepayer Advocates on the Proposed Settlement Agreement, filed April 30, 2010 
("DRA Comments on Settlement Agreement"), pp. 64-67; Reply Brief of The Division of Ratepayer Advocates, filed 
July 26, 2010 ("DRA Reply Brief"), pp. 4-6, 28-31; Reply Comments of The Division of Ratepayer Advocates on the 
Proposed Decision of Administrative Law Judge Minkin and Alternate Proposed Decision of Commissioner Bohn, 
filed November 22, 2010 ("DRA Reply Comments on PD and APD"), pp. 3-4.  
14 Opening Brief of The Division of Ratepayer Advocates, filed July 2, 2010 ("DRA Opening Brief"), pp. 48-51; 
DRA Reply Brief, pp. 31-22; DRA Reply Comments on PD and APD, p. 22. 
15 DRA Opening Brief, pp. 35-36; DRA Reply Brief, pp. 19-20; Comments of The Division of Ratepayer Advocates 
on the Proposed Amendment to Section 6 of the Water Purchase Agreement, filed July 27, 2010 ("DRA Comments 
on Section 6 of WPA"), pp. 1-3; DRA Opening Comments on PD and APD, pp. 2, 6-7, 23. 
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claims it makes again in its Rehearing Application.  DRA similarly recycles earlier claims 

regarding the cost per acre-foot of water from the Regional Desalination Plant,16 the ability of the 

Parties to obtain low-cost financing,17 and even the Commission need to mandate slant wells,18 

for use in the Rehearing Application. 

The Joint Parties, separately and together, already refuted the claims that DRA 

makes in the Rehearing Application.  Rather than repeat themselves by addressing each 

allegation in detail, the Joint Parties incorporate their earlier responses by reference19 and limit 

this response to addressing the key failures of the Rehearing Application.  The Joint Parties 

respectfully request, consistent with Commission precedent, that the Commission deny DRA’s 

Rehearing Application. 

IV. DRA FAILED TO DEMONSTRATE LEGAL ERROR 

A. There is Not One Single Way to Ensure that Rates are Just and Reasonable 

In its Rehearing Application, as it has previously, DRA argues that the 

Commission “abdicated” its duties by relying on existing constitutional, statutory, contractual, 

and procedural safeguards to assist it in ensuring that California American Water’s rates will be 

                                                 
16 DRA Comments on Settlement Agreement, pp. 2-3, 5-8; DRA Opening Brief, pp. 6-12; DRA Reply Brief, pp. 6-
10. 
17 DRA Reply Brief, p. 18; DRA Opening Comments on PD and APD, pp. 3-4. 
18 DRA Opening Comments, pp. 8-9. 
19 See California-American Water Company’s Reply to Comments on The Settlement Agreement, filed May 27, 
2010; California American Water Opening Brief, MCWD Opening Brief, MCWRA Opening Brief, Reply Brief of 
California-American Water Company, filed July 16, 2010 ("California American Water Reply Brief"), Marina 
Coast Water District’s Concurrent Reply Brief, filed July 26, 2010 ("MCWD Reply Brief"), Reply Brief of Monterey 
County Water Resources Agency MCWRA, filed July 26, 2010 (MCWRA Reply Brief"), Joint Reply Comments on 
The Article 6 Changes, filed August 4, 2010 ("Joint Reply Comments on The Article 6 Changes"), California-
American Water Company Comments on Proposed Decision of Administrative Law Judge Minkin and Alternate 
Proposed Decision of Commissioner Bohn, filed November 17, 2010 ("California American Water Opening 
Comments on PD and APD"), Marina Coast Water District’s Consolidated Comments on Proposed Decision and 
Alternate Proposed Decision MCWD, filed November 17, 2010 ("MCWD Opening Comments on PD and APD"), 
Comments of Monterey County Water Resources Agency on Alternate Proposed Decision MCWRA, filed November 
17, 2010 ("MCWRA Opening Comments on PD and APD"), California-American Water Company Reply Comments 
on Proposed Decision of Administrative Law Judge Minkin and Alternate Proposed Decision of Commissioner 
Bohn, filed November 22, 2010 ("California American Water Reply Comments on PD and APD"), Marina Coast 
Water District’s Consolidated Reply Comments on Proposed Decision and Alternate Proposed Decision, filed 
November 22, 2010 ("MCWD Reply Comments on PD and APD"), Reply Comments of Monterey County Water 
Resources Agency Concerning Proposed Decision and Alternate Proposed Decision, filed November 22, 2010 
("MCWRA Reply Comments on PD and APD"). 
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just and reasonable.20  Just because the Commission has chosen to do things in a way other than 

DRA wants or DRA is used to, however, does not make the Commission’s actions unlawful.   

Section 451 of the Public Utilities Code requires public utility charges to be “just 

and reasonable” and states every “unjust or unreasonable charge demanded . . . is unlawful.”  

Section 728 requires that when the commission finds a public utility rate to be unjust and 

unreasonable, it must set just and reasonable rates to be set from that point forward.  

Interestingly, though DRA frequently discusses the Commission’s “constitutional” obligation to 

ensure rates are just and reasonable, the California Constitution contains no such requirement.  It 

simply states, “The commission may fix rates . . . for all public utilities subject to its 

jurisdiction.”21  

The law does not require the Commission to find rates or the costs underlying 

them to be just and reasonable in any particular fashion.  In fact, the Constitution allows the 

Commission to establish its own procedures.22  Indeed, according to the Public Utilities Code: 
 
The commission may supervise and regulate every public utility in 
the State and may do all things, whether specifically designated in 
this part or in addition thereto, which are necessary and convenient 
in the exercise of such power and jurisdiction. 23   

The Commission does not have to decide how rates or costs are just and 

reasonable in any particular way, and DRA cites no law that holds so.  The Commission’s 

approach is lawful so long as it “regularly pursued its authority,”24 which it plainly did here. 

Here, the Commission decided the costs of the project would be just and 

reasonable based on the evidence on the record.  The evidence addressed forecasts and estimates, 

cost caps the parties to the WPA suggested, legal processes the two public agencies have in place 

as well as the legal requirements they are constitutionally and statutorily mandated to follow, and 

various terms of the WPA that were expressly fashioned to contain costs, including provisions 

                                                 
20 Rehearing Application, pp. 7-23. 
21 Cal. Const., art. XII, §6. 
22 Cal. Const., art XII, § 2 
23 Pub. Util. Code, §701. 
24 Pub. Util. Code, §§ 1757(b), 1757.1(b). 
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that require the WPA parties to contain costs.25  The Commission reached its decision following 

an “extensive vetting of the severity of the water supply problem,” and after: 
 
extensive review of the information supplied by the parties over 
many months, extensive discussion, and a thorough analysis of the 
agreements, the circumstances surrounding those agreements, 
vigorous public vetting, a review of the applicable law, and an 
assessment of the political and economic situation surrounding this 
application.26 

The Commission’s decision to rely on existing constitutional, statutory, 

contractual and procedural safeguards to help ensure that the rates that it adopts for California 

American Water will be just and reasonable is not the cavalier abandonment of regulatory duties 

as DRA asserts in its Rehearing Application.  Rather, D.10-12-016 was the result of a thoughtful 

and thorough analysis of an extensive record and recognition that the unique problems of the 

Monterey Peninsula required the solution the Commission adopted. 

B. The Commission Has Previously Relied on Other Agencies  

DRA’s Rehearing Application implies that the Commission has never before 

recognized the validity of processes other than its own in protecting customer interests and has 

never relied on other agencies for an assessment of the reasonableness of certain costs.  To the 

contrary, in D.10-12-016 the Commission correctly noted that it “can take into account the legal 

and constitutional processes and duties of other agencies of government, such as we do in the 

case of the Department of Public Health and the California Energy Commission.”27  Similarly, 

the Commission relies on the internal processes of, for example, the Metropolitan Water District, 

to ensure reasonableness of its water costs, which Commission-regulated water utilities pass 

through directly to customers.  Indeed, even the case that DRA uses as the centerpiece of its legal 

error claim shows that the Commission has relied on the assessments of outside agencies as to 

the reasonableness of certain costs. 
                                                 
25 There is abundant evidence in the record of multiple cost controls designed to ensure that costs and rates are just 
and reasonable.  (See, e.g., MCWD Exh. 305, Rebuttal Testimony of James Heitzman on Behalf of Marina Coast 
Water District, dated May 27, 2010, revised June 7, 2010, pp. 12-17; MCWD Exh. 361, Rebuttal Testimony of 
Lloyd W. Lowrey Jr. on Behalf of Marina Coast Water District, dated May 27, 2010, pp. 3-6.) 
26 D.10-12-016, 2010 Cal. PUC LEXIS 548, *5. 
27 Id., *47. 
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In its Rehearing Application, DRA relies heavily on Pacific Gas and Electric v. 

Department of Water Resources (“Pacific Gas and Electric”), in which the California Court of 

Appeal addressed the obligations of the Department of Water Resources (“DWR”) regarding 

contracts for the purchase and sale of electrical power during the energy crisis. 28  The Court of 

Appeal found that the Water Code required DWR to make a determination that its costs, which it 

passed on to Commission-regulated energy utilities, were just and reasonable.29  DRA incorrectly 

argues that Pacific Gas and Electric requires the Commission to review the Public Agencies’ 

costs and determine whether they are just and reasonable.30  DRA’s argument ignores the fact, 

however, that the Pacific Gas and Electric decision required DWR – not the Commission – to 

make the determination that DWR’s power costs were just and reasonable, which the 

Commission could then rely upon in setting rates.   

In D.10-12-016, the Commission found that the Public Agencies have established 

processes and legal requirements to ensure that their costs are reasonable and prudent.  As with 

DWR’s determination in Pacific Gas and Electric, the Commission is able to rely on these 

processes and legal requirements in establishing reasonable rates for utility customers.  

Therefore, contrary to DRA’s contention, Pacific Gas and Electric provides precedent for the 

Commission’s decision, rather than a basis for legal error.  

C. Statutory, Contractual and Procedural Safeguards Protect Customers 

DRA continues to fail to accept, despite overwhelming evidence, that its concerns 

about cost control are met through established measures for local accountability and the many 

provisions in WPA designed to ensure proper cost controls.  Although at times DRA admits that 

the Commission does not have jurisdiction over the Public Agencies,31 it goes on to ignore that 

reality and suggest that somehow, some way, the Commission can still exercise such non-

existent jurisdiction to directly control Public Agency cost.  To do so, however, would constitute 

                                                 
28 Pacific Gas and Electric Co. v. Dept. of Water Resources, et al., (2003) 112 Cal. App. 4th 477. 
29 112 Cal. App. 4th 477, 495. 
30 Rehearing Application, pp. 16-17. 
31Id., p. 8. 
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legal error. 

1. MCWD and MCWRA Legal Protections 

MCWD and MCWRA have separate legal and regulatory regimes that require 

them to ensure that their costs, rates and charges are reasonable and prudent.  It is appropriate for 

the Commission to rely on the Public Agencies to perform their official duties, follow the law, 

and ensure that the charges paid by California American Water for product water are reasonable, 

prudent and in the public interest.  The Joint Parties, separately and together, have discussed at 

length the rigorous system of local accountability and the significant protections built into the 

WPA.  Rather than repeat themselves by addressing each provision in detail, the Joint Parties 

incorporate their earlier responses by reference, as noted above, and will summarize the main 

ways in which customer interests are protected. 

The Monterey County Water Resources Agency Act (“Agency Act”)32 establishes 

a public two-step budgeting process for MCWRA.  MCWRA’s Board of Directors prepare, hold 

public hearings on, and approve an annual budget, and then submit that budget for adoption to 

the MCWRA Board of Supervisors.33  The Board of Supervisors then adopts the annual budget 

after further public hearings.34  Direct local accountability of MCWRA to Monterey County 

voters, including California American Water customers, combined with participation of 

representatives of Peninsula cities in the Advisory Committee under the WPA, with the 

leadership of such cities also answerable at the ballot box, establishes local control of project 

costs and strong incentives for MCWRA to control costs. 

Similarly, MCWD’s budgeting processes are open, transparent, and closely 

monitored by the public;35 MCWD must utilize and “follow a public process involving notice 

and hearings in adopting rates, fees and charges, and to fix water rates that are reasonable and 

                                                 
32 Wat. Code, Appendix, Chapter 52 (Monterey County Water Resources Agency Act). 
33 Agency Act § 52-54. 
34 Agency Act § 52-70(e). 
35 Exh. 305, Rebuttal Testimony of James Heitzman on Behalf of Marina Coast Water District, dated May 27, 2010, 
revised June 7, 2010, p. 17. 
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fair and related to costs.”36  Finally, California law requires that MCWD’s rates and charges to 

its customers be reasonable and be reasonably related to the cost of providing water.  Any 

MCWD fee or charge for service to customers must meet the following requirements: 

(1) Revenues derived from the fee or charge shall not exceed the funds required to 

provide the property related service. 

(2) Revenues derived from the fee or charge shall not be used for any purpose 

other than that for which the fee or charge was imposed. 

(3) The amount of a fee or charge imposed upon any parcel or person as an 

incident of property ownership shall not exceed the proportional cost of the service attributable 

to the parcel. 

(4) No fee or charge may be imposed for a service unless that service is actually 

used by, or immediately available to, the owner of the property in question. 

(5) No fee or charge may be imposed for general governmental services.37 

Because this standard applies to water supplied to MCWD’s customers from the 

desalination facility, and because the WPA requires MCWD to pay the same charge for 

permanently allocated water as California American Water, the company and its customers will 

have full benefit of the constitutional standard.  

Contrary to DRA’s claims, the Public Agencies’ legal and regulatory regimes will 

protect the interests of California American Water customers.  The charges of legal error in the 

Commission’s recognition and reliance on these requirements are baseless. 

2. WPA and Settlement Agreement Protections 

Many of the provisions contained within the WPA are already designed to address 

the concerns that DRA expressed in its Rehearing Application and throughout this proceeding.  

For example, Section 11.2(d) states, “All costs of the Parties [to the WPA] pursuant to this 

Agreement shall be reasonably and prudently incurred.”  Failure to follow this contract provision 
                                                 
36 MCWD Exh. 361, Rebuttal Testimony of Lloyd W. Lowrey Jr. on Behalf of Marina Coast Water District, dated 
May 27, 2010, p. 4. 
37 Cal. Const., art. XIII D, § 6, subd. (b). 
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would subject a breaching party to default and dispute resolution.  Sections 4.11 and 11.12 

together establish the right to monitor the other parties’ progress in developing the Regional 

Desalination Plant and to review and copy the other parties’ records.  Sections 6.4 through 6.6 

establish a series of cost containment measures applicable during the construction and 

operational periods of the Regional Desalination Plant.  If the Parties cannot come to unanimous 

agreement, under section 6.6, they must submit the matter on which they cannot agree to an 

appropriately expert independent third party who is empowered to make a binding decision on 

the issue.  Section 4.3(b) requires use of a competitive selection process to choose the contractors 

and/or consultants required to design, construct and permit the Regional Desalination Project.  

Other sections of the WPA provide for value engineering review of facilities designs38 and a 

constructability review.39  

These important contractual obligations are in addition to, and further supplement, 

the already existing political, constitutional and statutory obligations to which the public 

agencies must adhere. Furthermore, the section of the Settlement Agreement that seems to most 

concern DRA includes significant controls that DRA seems to ignore.  Section 10.1 of the 

Settlement Agreement, which DRA quotes in part in its Rehearing Application, provides:  
 
The Parties agree that, given the status of MCWD and MCWRA as 
governmental agencies and the requirements under law that they 
incur only reasonable and prudent costs and expenses for purposes 
related to their governmental duties and the fact that such costs and 
expenses are subject to public review and scrutiny, all Regional 
Desalination Project costs incurred by MCWD and MCWRA in 
compliance with the terms of the WPA shall be deemed reasonable 
and prudent and the Commission, by its approval of this Settlement 
Agreement, shall be deemed to have agreed that such costs are 
reasonable and prudent.  (Emphasis added.) 

The Settlement Agreement could not be clearer that MCWD and MCWRA do not receive the 

benefit of costs being deemed reasonable and prudent if they do not incur those costs in 

compliance with the WPA. 

DRA correctly notes that the Commission in D.10-12-016 states that it will hold 
                                                 
38 Agency Act § 4.3(c) 
39 Agency Act § 4.6 
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the Parties accountable to their obligations under the Settlement Agreement and the WPA.40  The 

Commission will be watching to be sure costs are incurred in compliance with the terms of the 

WPA, and if they are not, it will take action. The Commission still has full jurisdiction over 

California American Water, and can require California American Water to pursue the public 

agencies if it believes the public agencies have expended funds in a manner that does not comply 

with the WPA.  Indeed, over the years the Commission has frequently required utilities to pursue 

legal remedies, including litigation, where it appears that doing so will benefit customers.41  

As with the statutory and regulatory obligations of the Public Agencies, the 

safeguards written into the WPA also protect customer interests.  Similarly, it is not legal error 

for the Commission to recognize and rely on these contractual safeguards.   

3. Procedural Protections 

DRA incorrectly argues that the Commission’s addition of the Tier 2 review of 

the operations and maintenance (“O&M”) budget and the Commission’s approval of the 

Settlement Agreement’s Tier 1 adjustment of purchased water costs and Tier 2 review of the 

costs of the California American Water facilities constitute legal error.42  DRA fails to take into 

account that these processes, when combined with the statutory, regulatory and contractual 

safeguards discussed above, protect customer interests without attempting to regulate the Public 

Agencies.43  For example, the Tier 2 process that the Commission added for approval of the 

O&M budget allows the Commission to provide its input and guidance before the Joint Parties 

adopt its annual budget.44  

DRA also claims that Commission erred in establishing a Tier 2 advice letter 

                                                 
40 Rehearing Application, p. 23. 
41 E.g., In re Subpoena Served on California Public Utilities Commission (9th Cir. 1989) 892 F.2d 778; In re 
Electric Refund Cases (2010) 184 Cal.App.4th 149. 
42 Rehearing Application, pp. 17-21. 
43 DRA notes with chagrin that under D.10-12-016 the Public Agencies would still recover costs even if staff founds 
costs unjust and unreasonable because the Commission’s ability to prevent recovery of costs extends only to 
California American Water.  (Rehearing Application, p. 21, fn. 50.)  This is correct, and was a very important, in 
fact critical, part of the deal for the Public Agencies.  DRA’s desire to regulate the Public Agencies as if they were 
public utilities is at the heart of its Rehearing Application. 
44 D.10-12-016, 2010 Cal. PUC LEXIS 548, *180. 
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process for the O&M budget review and approving a modified Tier 2 process for recovery of the 

cost of the California American Water facilities above the price cap,45 arguing that these 

processes do not comport with the Tier 2 process set forth in General Order 96-B (“GO 96-B”).   

The Commission, however, has the authority to modify the existing advice letter process set forth 

in GO 96-B to suit its needs. GO 96-B states, “An Industry Rule may differ from the otherwise 

applicable General Rule to the extent authorized by General Rule or other Commission order.”46  

Additionally, “The Commission may authorize exception to the operation of this General Order 

where appropriate.”47  Therefore, to the extent that the Tier 2 process for approval of the O&M 

budget differs from the Tier 2 process in GO 96-B, the Commission has acted within its authority 

in so ordering and has not committed legal error. 

DRA also complains that the Tier 1 process for adjustments to purchased water 

costs is inadequate and constitutes legal error.48  DRA neglects to mention, however, that this is 

the same process that California American Water currently uses for all of its purchased water 

costs, making DRA’s claim of legal error implausible.  

DRA’s claims regarding the procedural processes that the Commission 

established and approved in D.10-12-016 are without merit.  While DRA may have 

recommended different procedures, the Commission’s rejection of DRA’s suggestions does not 

constitute legal error. 

V. DRA FAILED TO DEMONSTRATE FACTUAL ERROR 

In addition to its unsupported allegations of legal error, DRA claims that D.10-12-

016 also contains factual error rising to the level of legal error.  A closer examination of these so-

called “factual errors,” however, reveals that they are just instances where the Commission made 

findings that contradict DRA’s entrenched positions.  As discussed above, the bulk of DRA’s 

claims regarding factual errors are recycled from earlier pleadings.  The Joint Parties already 

                                                 
45 Rehearing Application, pp. 20-23. 
46 GO 96-B § 1.1 (emphasis added). 
47 GO 96-B § 1.3. 
48 Rehearing Application, p. 20. 
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addressed and refuted DRA’s claims and the Commission rejected DRA’s arguments.  Therefore, 

the Joint Parties limit their response to two particular claims of factual error: (1) that the record 

does not support the Commission’s estimated $6,200 cost per acre foot for water from the 

Regional Desalination Plant and its finding that the estimated cost is reasonable,49 and (2) that 

Monterey Peninsula customer interests can only be protected by providing the Municipal 

Advisor with a voting role on the Advisory Committee.50  Not only does DRA fail to show that 

these findings are factual errors, but its arguments reveal fundamental misconceptions about the 

Regional Desalination Project, its governance, and the Commission’s obligations.   

The Joint Parties will also address DRA’s attempt to use a typographical error as 

justification for modification of D.10-12-016, the Settlement Agreement, and the process for 

recovery of the cost of California American Water facilities.  Finally, there is also one instance 

where the Joint Parties agree with DRA’s suggested correction to D.10-12-016, as discussed 

below. 

A. Cost of Water 

In D.10-12-016, the Commission discussed DRA’s focus on the short-term rate 

impacts. The Commission correctly summarized the shortcomings of DRA’s approach to the 

issue of the solution to the long-term water supply problem in D.10-12-016: 
 

[T]his proceeding, unique in so many ways, extends beyond 
obtaining safe and reliable levels of water service at reasonable 
rates today.  As we observed recently in Decision (D.) 10-08-008, 
“While it is DRA’s mission to focus on costs and their impact on 
rates (footnote omitted), the Commission must consider the 
viability of the Coastal Water Project as a whole and the need for 
water on the Monterey Peninsula.”   The Commission’s broader 
mission means that we must look beyond a single rate cycle.51 

The Commission elaborated: 
 
Unlike DRA, the Commission must consider and balance the 
viability of the project, and the interests of all ratepayers, the 
interests of the utilities.52 

                                                 
49 Rehearing Application, pp. 25-26. 
50 Id., pp. 27. 
51 D.10-12-016, 2010 Cal. PUC LEXIS 548, **11-12 
52 D.10-12-016, 2010 Cal. PUC LEXIS 548, *12 (emphasis added). 
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In its Rehearing Application, however, and throughout this proceeding, DRA has 

ignored the differences between its own mission and the Commission’s obligations and has 

claimed legal or factual error whenever the Commission has considered the broader implications 

of the Project or balanced the competing interests of all stakeholders.  While the Commission has 

explained that it must “look at what may be ‘reasonable’ in an expanded way,”53 DRA has failed 

to recognize that its traditional focus on immediate rate impacts is particularly shortsighted in 

this situation. 

For example, DRA argues that there are insufficient facts to support the 

Commission’s findings that the estimated $6,300 per acre-foot cost of water from the Regional 

Desalination Plant is reasonable.54  DRA ignores the extensive testimony, the lengthy 

workshops, and the evidentiary hearings that provide ample support for the Commission’s 

findings.  Moreover, the Commission based its cost estimate on the Unified Financing Model 

jointly developed by all of the parties, including DRA.  DRA urges the Commission to ignore the 

substantial record evidence and instead rely on estimates of desalination costs that are not part of 

the record, were not subject to cross-examination, and do not provide information as to their 

underlying assumptions.55  This is inappropriate and following DRA’s recommendations would 

actually lead to the legal and factual errors that DRA alleges in its Rehearing Application. 

DRA also takes issue with Finding of Fact 124, which explains the $6,300 cost.  

The $6,300 estimate is based on the projected capital cost and financing (including the use of 

some State Revolving Fund (“SRF”) financing) of cost per acre-foot of water from the Regional 

Desalination Project will be approximately $6,300.  DRA argues that because the Commission 

did not require a certain level of low-cost SRF financing, it must ignore the possibility of such 

funding altogether in developing its estimates.   

DRA’s position is extreme and absurd.  The Commission makes it quite clear in 

the finding that the $6,300 acre-foot cost is an estimate or approximation and is based on certain 
                                                 
53 Id., * 45. 
54 Rehearing Application, pp. 25-26. 
55 Id., p. 9. 
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assumptions that may or may not come to fruition.  This is standard practice for the Commission, 

in particular in general rate cases, which are based on future test years.  In general rate cases the 

Commission looks at the expected cost of certain items, issues related to financing and other 

factors that might influence costs, and develops an estimate, which it then determines is 

reasonable or not.  That is no different from the process the Commission went through in this 

case.  Because these are projected costs, there are a variety of factors, including financing, that 

could change and affect the estimate.  That does not, however, negate the validity of the 

Commission’s finding regarding the cost per acre-foot. 

DRA has failed to demonstrate that the Commission’s findings regarding the 

projected cost of water from the Regional Desalination Plant and the reasonableness thereof are 

based on factual errors.  Therefore, the Commission should reject DRA’s so-called “corrections.” 

B. Municipal Advisor 

DRA claims that Finding of Fact 141, which states that “providing the Monterey 

Peninsula Cities with a meaningful advisory role on the Advisory Committee provides adequate 

ratepayer protection,”56 is “clearly erroneous.”57  According to DRA, unless the Municipal 

Advisor has a voting role, customer interests are not protected. It is of no small significance that 

the majority of the Peninsula Cities themselves disagreed with DRA, stating that they believed 

that an advisory role, as opposed to a voting role, was sufficient.58  Somehow, to DRA, a voting 

role that most of the Cities agreed was unnecessary and that would have jeopardized the viability 

of the Regional Desalination Project is absolutely necessary to protect customer interests.  It is 

DRA’s position, not the Finding of Fact, that is “clearly erroneous.”  

C. Typographical Error 

Finding of Fact 213 states: 
 
It is reasonable to require Cal-Am to update DRA and DWA staff 
on the design and refined cost estimates of the Cal-Am only 

                                                 
56 D.10-12-016, 2010 Cal. PUC LEXIS 548, **267-268. 
57 Rehearing Application, p. 27. 
58 Notice of Agreement by the Cities of Seaside, Sand City, Carmel-by-the-Sea, and Pacific Grove to Proposed 
Modifications to Water Purchase Agreement, filed July 28, 2010. 
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facilities, because this approach will help to ensure that Cal-Am 
explains and justifies the project costs that are included in each 
Tier 3 advice letter.59 

The reference to the Tier 3 advice letter is a clear typographical error.  In D.10-

12-016, the Commission established and approved certain Tier 1 and Tier 2 advice letter 

requirements, as discussed above, but it did not impose any Tier 3 advice letter requirements on 

California American Water.  In fact, in D.10-12-016, the Commission lists nine modifications to 

the Settlement Agreement and Water Purchase Agreement that had been proposed in the 

Alternate Proposed Decision.  The eighth of these would have required California American 

Water to utilize Tier 3 advice letter processes for recovery of product water and California 

American Water facilities costs.  The Commission then rejected the modifications, including the 

Tier 3 requirement.60  The reference to a Tier 3 in Finding of Fact 213 was thus a typographical 

error, not an indication of the Commission’s intent to impose a more stringent process for 

California American Water’s recovery of costs. 

This conclusion, which is obvious from reading the Commission’s decision, does 

not deter DRA from seizing upon this typographical error and recommending that the 

Commission modify D.10-12-016, the Settlement Agreement and the processes agreed to by the 

Joint Parties to require a Tier 3 advice letter for recovery of the costs of the California American 

Water facilities.  Not only would this directly contradict the Commission’s intent in D.10-12-

016, it would, as California American Water discussed at length in its comments on the Proposed 

Decision and Alternate Proposed Decision,61 cause severe financial harm to the company and 

jeopardize the Regional Desalination Plant as a whole. 

The Joint Parties therefore request that the Commission reject DRA’s request and 

correct the typographical error by replacing the “3” with a “2” in Finding of Fact 213.  Doing so 

would be in keeping with Rule 16.5, which provides, “Correction of obvious typographical errors 

or omissions in Commission decisions may be requested by letter to the Executive Director, with 

                                                 
59 D.10-12-016, 2010 Cal. PUC LEXIS 548, *284 (emphasis added). 
60 Id., **229-232. 
61 California American Water Reply Comments on PD and APD, pp. 6-10. 
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a copy sent at the same time to all parties to the proceeding.”  It would serve the interest of 

accurate decision making if the typographical error were corrected in the order resolving DRA’s 

application for rehearing. 

D. Lot Size and Seasonal Discount 

DRA correctly notes in its Rehearing Application that the Commission 

erroneously states in D.10-12-016 that the lot size and seasonal discounts were removed from 

California American Water’s conservation rate design.62  The Joint Parties also raised this issue 

in their comments on the Proposed Decision and the Alternate Proposed Decision.  The Joint 

Parties recommend that the Commission correct this language in its order resolving DRA’s 

application for rehearing. 

VI. CONCLUSION 

DRA’s Rehearing Application is without merit.  It is merely a retread of 

arguments that DRA made before and the Commission correctly rejected. DRA failed to prove 

that the Commission committed legal error in D.10-12-016.  DRA’s Rehearing Application 

demonstrates its stubborn insistence on trying to regulate the Public Agencies and fails to 

recognize that its recommendations would harm California American Water and its customers, 

prevent the implementation the Regional Desalination Project, and jeopardize the chances of 

future public/private partnerships. Therefore, the Joint Parties urge the Commission to deny the 

application for rehearing of D.10-12-016 as expeditiously as possible. 
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62 Rehearing Application, p. 27. 
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