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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 
 
Order Instituting Rulemaking to Consider the 
Adoption of a General Order and Procedures to 
Implement the Digital Infrastructure and Video 
Competition Act of 2006. 
 

 
Rulemaking 06-10-005 
(Filed October 5, 2006) 

 
 

ASSIGNED COMMISSIONER’S RULING  
AND SCOPING MEMO FOR PHASE III 

 

1.  Summary 
This Ruling and Scoping Memo sets forth the three issues to be considered 

in Phase III, the final phase of the above-captioned rulemaking.  It also proposes 

ways to resolve the issues.  Parties are invited to comment on the proposals.  

Following consideration of the comments, the proposals (with any appropriate 

revisions in light of the comments) will be submitted by Proposed Decision for 

the Commission’s consideration and possible adoption.  The Proposed Decision 

will also close the rulemaking.   

2.  Background; Scope of Phase III 
When the Commission resolved the issues in Phase II of this rulemaking, it 

envisioned a possible Phase III: 

Although no party had asked for additions to the scope of issues in 
Phase II, some comments posed questions or suggested issues 
regarding procedural matters that might arise as the Commission 
carries out its responsibilities under DIVCA.  Following today’s 
decision, the assigned Commissioner will scope the extent of these 
procedural questions in consultation with the parties.  The assigned 
Commissioner also has discretion to add other issues as warranted.  
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We expect that Phase III will conclude this rulemaking.  (Decision 
(D.) 07-10-013 at pp. 29-30.) 

The three issues identified below for Phase III result from further consideration 

of the comments to which the Commission referred above, from our brief 

experience to date with implementation of the statute1 under the General Order 

(GO) 169 adopted in Phase I, and from certain related developments, notably in 

Rulemaking (R.) 06-06-028, where we established a fund to encourage 

deployment of broadband facilities in unserved and underserved areas.  

Resolution of these three issues, as proposed below, will (1) help to ensure that 

franchisees’ extension requests are timely made and decided, (2) eliminate an 

unintended and unfair asymmetry in the bond requirement under GO 169, and 

(3) require reporting of broadband speed “tiers” that state video franchise 

holders make available. 

In recommending these three issues for resolution at this time, I have 

considered both the need to resolve the issue for prompt and efficient 

implementation of DIVCA consistent with the legislative intent, and the need to 

conclude this rulemaking within 18 months, as required by statute for the 

Commission’s quasi-legislative proceedings.  (See Pub. Util. Code § 1701.5.)  

Parties may comment on the proposed scope for Phase III, bearing in mind and 

addressing these considerations in suggesting any modification to the proposed 

scope. 

                                              
1  Digital Infrastructure and Video Competition Act of 2006 (DIVCA), Assembly 
Bill 2987 (Ch. 700, Stats. 2006). 
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3.  Extension Applications 
The holder of a state video franchise is subject to statutory requirements 

regarding, among other things, the pace at which the holder develops (“builds 

out”) its franchise to make service available to households within its video 

service area.  Each holder must adhere to its build-out plan, but it may apply to 

the Commission for an extension under certain circumstances.2  Upon filing of an 

application for extension, the Commission must hold a hearing in the holder’s 

service area (Pub. Util. Code § 5890(f)(2)), determine whether the holder “made 

substantial and continuous effort to meet the [build-out] requirements” (Pub. 

Util. Code § 5890(f)(4)), and, if so, “establish a new compliance deadline.”  (Id.)  

Regarding the timing of an application for extension, Pub. Util. Code § 5890(f)(1) 

states:  “After two years of providing service under [DIVCA], the holder may 

apply to the [Commission] for an extension to meet the requirements of 

subdivision (b), (c), or (e).”3 

                                              
2  The principal decision in Phase II (D.07-10-013 at pp.3-18) discusses build-out 
requirements at length, and implements the statutory direction that smaller state video 
franchise holders (i.e., those with fewer than one million telephone customers) build out 
“within a reasonable time,” as provided in Pub Util. Code § 5890(c).  Larger state video 
franchise holders are subject to “safe harbor” build-out deadlines specifically set forth 
in Pub. Util. Code § 5890(b) and (e), and the Commission determined that smaller 
holders could either follow these safe harbor deadlines or apply for Commission 
approval of a build-out plan tailored to the circumstances of the particular applicant 
and its service area.  See D.07-10-013 at pp.13-18. 

3  The referenced subdivisions of Pub. Util. Code § 5890 set build-out deadlines 2, 3, and 
5 years after the state video franchise holder begins providing video service.  Additional 
or different deadlines might be set under a Commission-approved build-out plan 
pursuant to Pub. Util. Code § 5890(c). 
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Upon review of the Phase II comments and these statutory provisions, it 

appears that the Commission should implement the provisions by further 

specifying the timing and processing of applications for an extension.  Regarding 

timing, under the rule proposed herein an extension application must be filed as 

soon as practicable, once the holder determines that it cannot meet one or more 

of the build-out deadlines.  The proposed rule requires that the extension 

application be filed no later than the deadline for which an extension is sought.4  

Filing a timely extension application is necessary to ensure that the application 

causes minimal uncertainty, and that disruption to the orderly build-out of the 

service area is also minimized.   

Regarding processing, the proposed rule requires the application to state 

“good cause” for granting the extension, and to set forth the basis on which the 

holder contends it has made substantial and continuous efforts to meet the 

relevant build-out requirements.  The application must also contain a new 

schedule for offering video service and must support the reasonableness of the 

compliance deadlines under the new schedule.  Finally, the proposed rule 

provides that the Commission’s Rules of Practice and Procedure will govern 

participation in extension applications.5 

                                              
4  An application may request extension of more than one deadline.  For example, if the 
applicant requests extension of the two-year deadline, it may also find that it cannot 
meet the three-year deadline and accordingly request extension of the latter deadline in 
the same application.  However, in this example, the extension application would have 
to be filed no later than the two-year deadline.  In other words, the extension 
application must be filed by the earliest of the deadlines for which an extension is 
sought in that application. 

5  Note, however, that intervenor compensation is not available in proceedings under 
DIVCA.  See D.07-10-013, Conclusion of Law 10 and Ordering Paragraph 3. 
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The full text of the proposed rule (to be added to GO 169) is set forth in 

Appendix A, attached to this ruling.  Appendix A also contains a proposed 

amendment to the definitions in GO 169 of “applicant” and “application,” so as 

to accommodate both the original applications for state video franchise and 

extension applications. 

4.  Bond Requirements 
Pub. Util. Code § 5840(e)(9) requires an application for a state video 

franchise to include: 

Adequate assurance that the applicant possesses the financial, legal, 
and technical qualifications necessary to construct and operate the 
proposed system and promptly repair any damage to the public 
right-of-way caused by the applicant.  To accomplish these 
requirements, the commission may require a bond. 

The Commission has required a bond.  Section IV.A.1.a of GO 169 states in 

relevant part: 

[T]he Applicant shall submit a copy of a fully executed bond in the 
amount of $100,000 per 20,000 households in its Video Service Area 
to the Executive Director prior to initiating video service and no 
later than 5 business days after the date of the Commission’s 
issuance of a State Video Franchise to the Applicant.  The amount of 
the bond under any circumstances shall not be less than $100,000 or 
more than $500,000 per State Video Franchise Holder.  The bond 
shall list the Commission as obligee and be issued by a corporate 
surety authorized to transact a surety business in California.  A state 
video franchise holder shall not allow its bond to lapse during any 
period of its operation pursuant to a state video franchise. 

As written, this bond requirement may disproportionately and unnecessarily 

burden certain state video franchise holders. 

For example, a single person or entity may apply (directly or through 

affiliates) for several state video franchises, each requiring a bond.  The 
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cumulative amount of the bonds may exceed $500,000.  In contrast, another 

person or entity that applies for only one state video franchise would be subject 

to the $500,000 limit, even though the one franchise area by itself might contain 

more households than all of the franchise areas to be served by the applicant for 

multiple franchises. 

There is no apparent reason why “adequate assurance” of “financial . . . 

qualifications” would require the holder of multiple franchises, directly or 

through affiliates, to provide bonds exceeding $500,000.  Furthermore, the 

disparate treatment of state video franchise holders in the example may have an 

anti-competitive impact, contrary to the intent of DIVCA. 

To remedy the disparate treatment, GO 169 should be amended to provide 

that a person or entity applying for more than one state video franchise, directly 

or through its affiliates, will not be required to execute bonds whose cumulative 

amount exceeds $500,000, regardless of the number of state video franchises 

sought or already held.  Appendix B attached to this Ruling and Scoping Memo 

sets forth the proposed amendment to Section IV.A.1.a. of GO 169. 

5.  Broadband Speed Tiers 
As discussed below, we seek comment on whether the Commission should 

require franchise holders to report on a census tract basis information regarding 

(i) the number of households to which the holder makes certain broadband 

speed tiers available in this state; and (ii) the number of households that 

subscribe to certain broadband speed tiers that the holder makes available in this 

state.  We also seek comment on the broadband speed tiers on which we should 

require reporting.  We believe that at a minimum, the speed tiers should be 

comparable to the tiers on which the California Broadband Task Force collected 

data (less than 1 mbps; 1-5 mbps; 5-10 mbps), or comparable to the new Federal 
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Communications Commission (FCC) broadband mapping speeds in its recent 

decision in Docket 07-38.   

One of the goals of DIVCA is to increase competition for broadband 

services.6  DIVCA specifically affirms the Legislature’s intent to complement 

“efforts to increase investment in broadband infrastructure and [to] close the 

digital divide.”7  In furtherance of that goal, DIVCA requires the Commission 

among other things to investigate the level of broadband access and penetration 

in the state by collecting annual reports regarding broadband deployment in the 

state, and to report the data on an aggregated basis to the Governor and 

Legislature.  See Pub. Util. Code § 5960.  In our Phase I decision D.07-03-014, we 

adopted annual reports requiring state broadband information from franchise 

holders pursuant to DIVCA.  We specifically found that: 

Of special import, the annual broadband reports will give the State 
of California—for the first time—detailed information that it needs 
to address gaps in broadband access and depressed broadband 
usage rates.  D.07-03-014, at 6.  

In our DIVCA Phase I decision, we noted that “broadband” in Pub. Util. Code 

§ 5830(a) refers to “any service defined as broadband in the most recent Federal 

Communications Commission inquiry pursuant to Section 706 of the 

Telecommunications Act of 1996 (P.L. 104-104).”  The FCC currently uses the 

term “broadband” and “advanced telecommunications capability” to describe 

                                              
6  Pub. Util. Code § 5810(a) provides that the Legislature “finds and declares” that 
“[i]ncreasing competition for video and broadband services is a matter of statewide 
concern,” and that legislation should “[c]omplement efforts to increase investment in 
broadband infrastructure and close the digital divide.” 

7  Pub. Util. Code § 5810(a)(1)(E). 
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services and facilities with an upstream (customer-to-provider) and downstream 

(provider-to-customer) transmission speed of more than 200 kilobits per second.8   

In the Phase II decision, D.07-10-013, we declined to require franchise 

holders in submitting their broadband reports to include data with regard to 

broadband speed tiers.  At that time, we stated that: 

We expect that technologies being used and data speeds will rapidly 
change as competitive forces drive providers to invest constantly in 
new technology and increase data speeds in response to consumer 
demand. 

Since the issuance of our Phase I decision and the Phase II DIVCA decision, 

however, three developments cause us to reconsider our initial conclusions with 

regard to the collection of data regarding broadband speed tiers.  

First, we issued D.07-12-054 in R.06-06-028, in which we established a 

California Advanced Services Fund (CASF) to encourage the deployment of 

broadband facilities for providing advanced telecommunications and voice 

services in unserved and underserved areas of the state.  We established in that 

decision that we would prioritize funding for areas where there is no broadband 

service.  However, to the extent that CASF funds are available, we also plan to 

consider funding for “underserved” areas in which there is no facilities-based 

provider offering broadband service at the benchmark download transmission 

speeds of 3 million bits per second (mbps) and upload speeds of 1 mbps.  We 

                                              
8  See D.07-03-014, at p. 41, n.135, citing Federal Communications Commission, Availability of 
Advanced Telecommunications Capability in the United States, Fourth Report to Congress, 
FCC 04-208, 10 (Sept. 9, 2004).  We acknowledged in D.07-03-014 that this definition is 
under review by the FCC, and that it may evolve in response to rapid technological 
changes in the marketplace.   
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adopted this decision consistent with our goals and general authority under Pub. 

Util. Code § 709, which sets forth the legislative goal of bridging the “digital 

divide” by encouraging expanded access to state-of-the-art technologies for 

rural, inner-city, low-income, and disabled Californians.  For the purpose of the 

CASF, it would be important for the Commission to have information on 

broadband speed offerings in order to determine which areas are “underserved.” 

Second, since our issuance of the Phase II DIVCA decision, the FCC has 

indicated that it will expand its collection of broadband subscriber data at the 

federal level.  Specifically, on March 19, 2008, the FCC announced that it would 

increase the precision and quality of broadband subscribership data collected 

from broadband services providers by increasing the number of broadband 

reporting speed tiers to reflect more precise information about upload and 

download broadband speeds in the market.9  The FCC has voted to approve the 

order but at the present time has not yet issued the order.  A press release states 

that, among other things, the FCC will “[r]equire broadband providers to report 

numbers of broadband subscribers by Census Tract, broken down by speed tier 

and technology type.”10  This federal development recognizes that data on 

broadband speed is critical in determining the level of broadband deployment in 

the country.  Until the FCC order is released, we cannot determine the scope of 

                                              
9 See Press Release, FCC Expands, Improves Broadband Data Collection, Docket No. 07-38 
(Mar. 19, 2008).  

10  Id.  The specific speed tiers on which the FCC proposes to collect data are:  
(200 kbps – 768 kbps; 768 kbps – 1.5 mbps; 1.5 mbps – 3.0 mbps; 3.0 mbps – 6.0 mbps; 
6.0 mbps and above). 
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data that will be required at the federal level to which the Commission will have 

access.   

Third, we note that the Governor’s Broadband Task Force collected data 

regarding broadband availability and broadband speed tiers as of 2007.  The 

Broadband Task Force was established pursuant to the Governor’s Executive 

Order S-23-06 and was directed to identify barriers to broadband access and 

opportunities for increasing broadband adoption and to issue a report to the 

Governor and Legislature.  As part of its efforts, the Broadband Task Force was 

able to collect data from providers throughout the state as to their broadband 

offerings, including speed tiers.  The Broadband Task Force issued its report in 

January 2008, identifying at least 4% of the state, representing just under 

2,000 communities and approximately 1.4 million people, who do not have 

access to broadband at this time.11   

Given these latest developments and our State’s increasing emphasis on 

promoting advanced services and closing the digital divide, the Commission 

should reconsider its earlier conclusion in Phase II on broadband speed tiers.  In 

particular, reliance on the FCC’s 200 kbps definition of “broadband” and 

“advanced services” may be insufficient for targeting CASF support to 

underserved areas.  Further, data that does not differentiate among broadband 

speed tiers may not assist us in our general goals for promoting widespread 

deployment of broadband and closing the digital divide.  Because the Broadband 

Task Force has completed its role in preparing its report, this task force will no 

longer collect data on broadband speed tiers offered in the state.  Given our 

                                              
11  Final Report of the California Broadband Task Force – January 2008, at p. 7.  
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unique role in promoting broadband deployment and closing the digital divide, 

we should consider whether we should collect this data on a going-forward 

basis.   

Accordingly we seek comment on whether we should require franchise 

holders to include in their Section 5960 broadband reports to the Commission the 

following information on a census tract basis:  (i) along with the number of 

households to which the holder makes broadband available, the specific 

broadband speed tiers made available in this state; and (ii) along with the 

number of households that subscribe to broadband, the number of households 

that subscribe to the specific broadband speed tiers that the holder makes 

available in this state.   

We also seek comment on which specific broadband speed tiers to be 

reported in these reports.  Three possibilities seem most plausible at this time.  

First, we note that in the CASF proceeding, we define “underserved” as areas in 

which there is no facilities-based provider offering broadband service at the 

benchmark download transmission speeds of 3 mbps and upload speeds of 

1 mbps.  Consistent with this definition, we could require reports for broadband 

speed tiers of less than 1 mbps, 1-3 mbps, 3-5 mbps, and 5-10 mbps.  Second, we 

could require reporting consistent with speed tiers previously collected by the 

Broadband Task Force (i.e., below 1 mbps, 1-5 mbps, 5-10 mbps, and greater than 

10 mbps).  Third, we could require reporting of broadband speed tiers consistent 

with the tiers that the FCC establishes in its Section 706 Reports.  Technological 

progress, of course, could render obsolete any of these tier structures.  Thus, we 

might also consider periodic updating of typical broadband speed tiers sold in 

the California marketplace and, based on the update, adjust the tier structure for 

reporting purposes.   
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Finally, we note that, if we collect additional data about broadband speed 

tiers, we will aggregate this data for purposes of identifying areas in the state 

that may be “underserved.”  We will not use or make public any of this data on a 

carrier-specific basis.  Accordingly we believe that franchise holders should be 

granted confidential treatment for this data, consistent with our existing General 

Order 66-C requirements and Pub. Util. Code § 583.  However, because we 

recognize the competitively sensitive nature of this data, we seek comment on 

whether current confidentiality requirements are adequate, or whether the 

Commission should order more protection (or request additional confidential 

protection from the Legislature for this data).   

6.  Comments 
Parties may comment on the proposed scope of Phase III and on the 

specific rulemaking proposals, as set forth above.  Comments must be filed and 

served no later than 20 days after the date of issuance of this Ruling and Scoping 

Memo, and replies must be filed and served no later than 25 days after the date 

of issuance.  Electronic filing and service is strongly encouraged. 

7.  Timely Resolution of Phase III Issues 
As noted in the Background section (above) of this Ruling and Scoping 

Memo, the Commission is required pursuant to Pub. Util. Code § 1701.5(a) to 

resolve issues in a quasi-legislative proceeding, such as this rulemaking, within 

18 months of the date that the scoping memo was issued.  This rulemaking was 

preliminarily scoped in the Order Instituting Rulemaking, issued October 5, 

2006.  Thus, in the normal course, a final order resolving Phase III issues and 
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closing the rulemaking should be adopted by the Commission on or before April 

7, 2008.12 

However, this requirement is tempered by Pub. Util. Code § 1701.5(b), 

which states: 

[T]he commission may specify in a scoping memo a resolution date 
later than 18 months from the date the scoping memo is issued, if 
that scoping memo includes specific reasons for the necessity of a 
later date and the commissioner assigned to the case approves the 
date. 

I believe a resolution date slightly later than 18 months is necessary for the 

following reasons.   

First, resolution of the Phase III issues, as identified herein, will contribute 

to the prompt and efficient implementation of DIVCA, consistent with the 

legislative intent.  Resolving the Phase I and Phase II issues, and gaining actual 

experience under DIVCA, have helped the Commission to identify these further 

issues for Phase III.  It is reasonable to resolve the Phase III issues now rather 

than deferring them to some later proceeding. 

Second, allowing time for commenting on the Phase III issues, drafting a 

final decision, and Commission deliberation on the final decision entails only a 

modest extension beyond the original deadline.  Considering the Commission’s 

meeting schedule and making due provision for contingencies, it is reasonable to 

set July 18, 2008, as the deadline for resolving Phase III issues and closing this 

rulemaking. 

                                              
12  April 5, 2008, is a Saturday, so the 18-month deadline would be the first business day 
following, namely, Monday, April 7. 
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Dated March 27, 2008, at San Francisco, California. 

 
 

  /s/  RACHELLE B. CHONG 
  Rachelle B. Chong  

Assigned Commissioner 



R.06-10-005  CRC/hkr 
 
 

 - 1 - 

APPENDIX A 
APPLICATION FOR EXTENSION 

 
Proposal:  Amend General Order (GO) 169 as follows: 

 
1.  Add new Section VI.G: 
 
Extension of Deadlines 
 
Pursuant to Public Utilities Code section 5890(f)(1), a State Video Franchise 
Holder may apply to the Commission for an extension of time to meet the 
requirements of subdivision (b), (c), or (e) of section 5890.  The Application for 
extension must be filed as soon as practicable after the State Video Franchise 
Holder determines that it likely will not be able to meet one or more 
requirements of subdivision (b), (c), or (e), as applicable.  In no event should the 
Application for extension be filed later than the earliest deadline under any of 
the requirements for which an extension is sought.   
 
An Application for extension must state good cause for the Commission to grant 
the extension.  “Good Cause” may include, without limitation, factors beyond 
the control of the State Video Franchise Holder set forth in section 5890(f)(3).  The 
Application for extension must also state the basis on which the State Video 
Franchise Holder contends that it has made substantial and continuous efforts to 
meet the requirements of subdivision (b), (c), or (e) of section 5890, as applicable.  
The Application for extension must also propose a new schedule for offering 
service under section 5890, and must support the reasonableness of the 
compliance deadlines under the proposed schedule. 
 
The Commission will hold a public hearing on any Application for extension.  
The Commission’s Rules of Practice and Procedure will govern participation in 
the Application for extension. 
 
2.  Amend Section I.D (new language underlined): 
 
“Application” means the form prescribed by the Commission for seeking a grant 
or amendment of a State Video Franchise, or for seeking an extension of time to 
meet the requirements of subdivision (b), (c), or (e) of Public Utilities Code 
section 5890. 
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3.  Amend Section I.C (deleted language struck through): 
 
“Applicant” means any person or entity that files an Application seeking to 
provide Video Service in the state pursuant to a State Video Franchise. 
 
 

(END OF APPENDIX A) 
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APPENDIX B 
BOND REQUIREMENTS 

 
Proposal:  Amend Section IV.A.1.a of GO 169 (new language underlined): 
 
An Applicant is required to provide adequate assurance that it possesses the 
financial, legal, and technical qualifications necessary to construct and operate 
the proposed system and promptly repair any damage to the public right-of-way 
caused by the Applicant.  To meet this requirement, the Applicant shall submit a 
copy of a fully executed bond in the amount of $100,000 per 20,000 households in 
its Video Service Area to the Executive Director prior to initiating video service 
and no later than 5 business days after the date of the Commission’s issuance of a 
State Video Franchise to the Applicant.  The amount of the bond under any 
circumstances shall not be less than $100,000 or more than $500,000 per State 
Video Franchise Holder, except that a person or entity holding more than one 
State Video Franchise, directly or through its Affiliate, will not be required to 
execute bonds in a cumulative amount exceeding $500,000.  The bond shall list 
the Commission as obligee and be issued by a corporate surety authorized to 
transact a surety business in California.  A State Video Franchise Holder shall not 
allow its bond to lapse during any period of its operation pursuant to a State 
Video Franchise.  
 
 
Note 1:  Footnote omitted. 
Note 2:  The capitalization of the last sentence in the section above is corrected to 

conform with the convention in GO 169 that defined terms are 
capitalized.  The correction is non-substantive. 

 
 

(END OF APPENDIX B) 
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INFORMATION REGARDING SERVICE 

 
I have provided notification of filing to the electronic mail addresses on 

the attached service list. 

Upon confirmation of this document’s acceptance for filing, I will cause a 

Notice of Availability of the filed document to be served upon the service list to 

this proceeding by U.S. mail.  The service list I will use to serve the Notice of 

Availability of the filed document is current as of today’s date. 

Dated March 27, 2008, at San Francisco, California. 

 
/s/ KE HUANG 

Ke Huang 
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