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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Rulemaking Regarding Whether, or Subject to
What Conditions, the Suspension of Direct Rulemaking 07-05-025
Access May Be Lifted Consistent with Assembly (Filed May 24, 2007)

Bill 1X and Decision 01-09-060.

ASSIGNED COMMISSIONER’S RULING
ON PROCEDURES TO ADDRESS SENATE BILL 695 ISSUES
RELATING TO DIRECT ACCESS TRANSACTIONS

This ruling modifies the scoping memo previously issued in this
proceeding? to create a new sub-phase to address provisions of Senate Bill
(SB) 695 (Stats. 2009, Ch. 337) that relate to direct access. Among other issues,
SB 695 changes the terms of the previously effective suspension of direct access,
and requires the Commission to authorize increases in the maximum kilowatt-
hour (kWh) limit on direct access transactions. This rulemaking is an
appropriate vehicle to address and implement the direct access provisions of
SB 695. In this ruling, I identify the pertinent provisions of SB 695 that will be
addressed in this proceeding, and establish a preliminary schedule to meet the

SB 695 timing requirements.

1 The scope and schedule of the proceeding were previously updated by ruling dated
March 2, 2009.
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Requirements of Senate Bill 695 Relating to Direct Access Transactions
SB 695 adds Section 365.1 (b) to the Public Utilities Code,” which states:

“The commission shall allow individual retail nonresidential end-
use customers to acquire electric service from other providers in
each electrical corporation’s distribution service territory, up to a
maximum allowable total kilowatthours annual limit. The
maximum allowable annual limit shall be established by the
commission for each electrical corporation at the maximum total
kilowatthours supplied by all other providers to distribution
customers of that electrical corporation during any sequential
12-month period between April 1, 1998, and the effective date of this
section . .. ” (emphasis added).

Except for this express authorization for increased direct access
transactions under SB 695, the previously enacted suspension of direct access
transactions remains in effect until repealed by legislation, or until additional
direct access transactions are otherwise authorized. (See § 365.1 (a).)

Within six months from the effective date of SB 695 or July 1, 2010,
whichever is sooner, the Commission must adopt and implement a schedule to
begin to phase in authorized increases in the allowable amount of kWh over a
period of at least three years, but not more than five years. The allowable limit of
kWh supplied by other providers in each electric utility's distribution service
territory will be increased to the maximum allowable annual limit for that
utility's distribution service territory as of the effective date of SB 695. The
Commission may, if appropriate, modify its currently effective rules governing

direct access transactions, but such review shall not delay the phase-in schedule.

2 All statutory references are to the California Public Utilities Code.
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Pursuant to § 365.1 (c) (1), once the Commission has authorized additional
direct access transactions, it is required to ensure that other providers are subject
to the same requirements that apply to the three largest California electric
utilities under:

(1) Commission-adopted programs to implement the resource
adequacy provisions of Pub. Util. Code § 380,

(2) Renewable portfolio standards of the Public Utilities Code,
Article 16, (commencing with § 399.1) and

(3) Electricity sector requirements adopted by the California Air
Resources Board pursuant to the California Global Warming Solutions
Act of 2006.

In the event that the Commission authorizes an electric utility to obtain
generation resources to meet system or local area reliability needs for the benefit
of all customers in the utility’s distribution service territory, the Commission
must ensure that the net capacity costs of those generation resources are
allocated among bundled, direct access, and community choice aggregation
customers on a fully non-bypassable basis, consistent with departing load
provisions as determined by the Commission. The resource adequacy benefits of
generation resources acquired for this purpose are to be allocated to all
customers that pay their net capacity costs. It is the intent of the legislation that
customers to whom the net costs and benefits of capacity are allocated not be
required to pay for the costs of electricity that they do not consume.

If the Commission approves a centralized resource adequacy mechanism
pursuant to § 380, the above-referenced resource adequacy requirements are to
be suspended. If the Commission later orders electric utilities to cease procuring
capacity through a centralized resource adequacy mechanism, the above-

referenced resource adequacy provisions will again apply.
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Scope of Issues Relating to Direct Access Phase-in Implementation

As the starting point for addressing the issues in this sub-phase, the
applicable amount of the increase in maximum allowable direct access load for
each of the major electric utilities under § 365.1 must be identified. Accordingly,
each of the major electric utilities shall file and serve by December 3, 2009, the
relevant information identifying the applicable maximum cap in direct access
load in accordance with the criteria set forth in § 365.1. Each utility shall specify
the relevant data sources utilized to support the claimed direct access cap
amount. In addition, each utility shall indicate the number of direct access (DA)
eligible customers currently on bundled service in its distribution territory, and
quantify the associated loads in annual kilowatt-hours for customers whose
three-year commitment period pursuant to Decision (D.) 03-05-043:

(@) has already expired or will expire by April 2010;
(b) will expire between April 2010 and April 2011;

(c) will expire between April 2011 and April 2012; and
(d) will expire between April 2012 and April 2013.

A preliminary list of the substantive issues concerning the SB 695 direct
access phase-in implementation is set forth below. The scope of this sub-phase is
to be limited only to those issues that must be decided by April 2010. As
discussed below, a subsequent scoping memo may modify the list of issues
designated for this sub-phase based upon review of parties’ initial procedural
comments. The preliminary list of issues to be addressed in this sub-phase are:

1. Determining Direct Access Cap and Baseline Amounts Subject to
SB 695.

2. Establishing the Phase-in Schedule:

a. What should be the length of the phase-in period, within the
three-to-five year range permitted under SB 695?
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b. What percentage of the total load cap should be allocated to
each year of the phase-in period?

3. Monitoring and administration issues to be addressed include:
a. Should unused cap in one year roll into the next year?

b. Should monitoring continue beyond the initial phase-in to
keep up with DA load changes?

c. Should DA eligible-load receive preference in returning for
the intermediate years as long as overall cap is not exceeded?

d. Should a set-aside be applied for DA eligible customers if load
is approaching overall maximum in phase-in years?

e. How frequently should utilities post updates, so that parties know
here DA load is in relation to the cap?

f. What allocation process should be used when more Direct
Access Service Requests are submitted than can be
accommodated under the cap, consistent with orderly
enrollments, clarity, transparency, and up-to-date data?

g. What applicable non-bypassable charges are involved?

4. Process for Utility Customer Notification of new Direct Access
Provisions.

5. Effects on Direct Access Switching Rules (see D.03-05-034; D.03-06-035):

a. Should the three-year minimum stay requirement (per Sec. III
C of D.03-05-034) be waived for customers currently in their
three-year minimum stay? Could they otherwise be
precluded from going to DA due to the cap? Is the minimum
stay requirement necessary in a capped market where the
utilities will have more certainty as to the amount of DA load?

b. Six-month notice requirements were developed to govern the
switching of customers who were returning to bundled
service or returning to DA after serving out their three-year
minimum stay. Notice was to give the utility sufficient
advance notice of its impending returns and departures so
that appropriate adjustments can be made in prospective
procurement of power to serve bundled customers, and to
minimize stranded costs. (D.03-05-034 at 39.) Should the
notice rules be waived for bundled customers who are DA
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eligible and subject to the six month notice since the utilities
will have knowledge as to maximum DA load to guide their
procurement planning under SB 695 rules?

Schedule for this Sub-phase

The preliminary schedule set forth below is hereby established to address
and implement this new sub-phase of the proceeding. Since SB 695 was signed
into law on October 11, 2009, the Commission must adopt and implement a
reopening schedule by April 11, 2010, to phase in authorized increases in the
allowable direct access transactions over a period of not less than three years,
and not more than five years. The scope for this initial sub-phase is limited only
to those issues that must be decided within the initial six-month time limit
mandated by SB 695. As noted in the schedule below, procedural comments
shall be due on December 7, 2009, as to the appropriate scope of issues for this
sub-phase. Parties should comment on whether the preliminary list of issues
identified above should modified, either with additions or deletions of issues, for
purposes of completing this sub-phase by April 11, 2010. If parties believe
evidentiary hearings are required, they shall identify the specific issues for which
hearings would cover. Depending on the procedural comments filed on
December 7, 2009, the scope of issues to be addressed in this initial sub-phase, as
identified above, may be amended by a subsequent ruling to be issued by
December 14, 2009.

Once substantive opening comments are filed on December 29, 2009, a
workshop shall be convened to provide a forum for parties to seek consensus, or
to narrow areas of dispute. Once the Commission adopts the new limits on
direct access transactions, the utilities will be required to promptly notify
customers by bill insert of their options under the new rules. The Commission

staff will confer with each utility to develop the appropriate language to include
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in a bill insert. To the extent that there are additional SB 695 implementation
issues that can be decided after April 11, 2010, those issues will be deferred to a
subsequent phase of the proceeding. As stated above, this initial sub-phase of
the proceeding will be resolved by April 2010. In any event, all issues relating to
SB 695 implementation should be resolved within 18 months of the date of this
ruling pursuant to § 1701.5. Except as amended by this ruling, the categorization
of the proceeding (as ratesetting), the designation of principal hearing officer
(i.e., AL] Thomas Pulsifer), and all other procedural matters set forth in prior

scoping memos remain the same. The adopted schedule follows:

Event Due Date

Utilities each file and serve data identifying the increase in December 3, 2009
Direct Access load cap pursuant to SB 695.

Parties file procedural comments as to additions, deletions, or

revisions in scope of issues that must be resolved by December 7, 2009
April 11, 2010 to comply with SB 695.

Ruling modifying Scope of Issues, as applicable. December 14, 2009
Parties file substantive opening comments on issues for this December 29, 2009
sub-phase.

Workshop for consensus on substantive issues. January 13, 2010
Parties file substantive reply comments. February 1, 2010
AL]J Proposed Decision on Phase-in Implementation. Mid-February 2010
Decision on Commission Agenda. Mid-March 2010
Implementation of Phase-in Begins. April 2010

Suspension of Working Group Report Schedule
In D.08-11-056, the Commission adopted measures to expedite the phase-

out of the California Department of Water Resources (DWR) from its role of
supplying electric power to retail customers, based on a target date of January 1,

2010 for completing the phase-out. In order to facilitate those efforts, a Working
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Group was formed to develop protocols and strategies for negotiating
replacement power contracts to substitute DWR with the Investor-Owned
Utilities. Periodic progress reports have subsequently been issued by the Energy
Division to provide information on the status of contract novation and
negotiation.

In view of the revised priorities pursuant to SB 695, I hereby stay the
schedule for further Working Group Progress Reports effective immediately.
The utilities should, however, each independently continue their best efforts to
implement novation or renegotiation of DWR contracts where it is cost-effective
to do so. Energy Division will likewise not be required to prepare additional
Working Group progress reports pending further instructions by separate ruling
or other order.

IT IS RULED that:

1. A new sub-phase is hereby instituted to address and implement the
provisions of Senate Bill (5B) 695 which relate to reinstituting direct access
transactions.

2. The preliminary scope and schedule, as set forth above, is hereby adopted
for this new sub-phase which is to cover only those issues that must be resolved
by April 11, 2010.

3. The scope for this initial sub-phase is limited only to those issues that must
be decided within the initial six-month time limit mandated by SB 695.
Depending on the procedural comments filed on December 7, 2009, the scope of
issues to be addressed in this initial sub-phase may be amended by subsequent
ruling by December 14, 2009.

4. The schedule for Working Group progress Reports pursuant to D.08-11-056
is hereby stayed. The utilities should independently continue their best efforts to
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implement the novation or renegotiation of Department of Water Resources
contracts where it is cost-effective. The Energy Division will not be required to
prepare Working Group progress reports pending further instructions by
separate ruling or other order.

Dated November 18, 2009, at San Francisco, California.

/s/ MICHAEL R. PEEVEY
Michael R. Peevey
Assigned Commissioner
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INFORMATION REGARDING SERVICE

I have provided notification of filing to the electronic mail addresses on the
attached service list.

Upon confirmation of this document’s acceptance for filing, I will cause a
Notice of Availability of the filed document to be served upon the service list to
this proceeding by U.S. mail. The service list I will use to serve the Notice of
Availability of the filed document is current as of today’s date.

Dated November 18, 2009, at San Francisco, California.

/s/ JEANNIE CHANG
Jeannie Chang
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