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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 
 
Order Instituting Rulemaking to Develop 
Additional Methods to Implement the California 
Renewables Portfolio Standard Program. 
 

Rulemaking 06-02-012 
(Filed February 16, 2006) 

 
 

ADMINISTRATIVE LAW JUDGE’S RULING REQUESTING  
POST-WORKSHOP COMMENTS ON IMPLEMENTATION OF SB 1036 

1. Request for Post-Workshop Comments 
On May 29, 2008, Energy Division staff held a workshop where parties 

discussed implementation of Senate Bill (SB) 1036 (Perata), Stats. 2007, ch. 685.   

The Commission took some steps on SB 1036 implementation prior to the 

workshop, in Resolution E-4160 (April 10, 2008).  Other steps were deferred 

pending the workshop and party comments. 

This ruling requests post-workshop comments on the remaining issues in 

implementing SB 1036.  Post-workshop comments may be filed and served in 

accordance with the instructions in this ruling.  Comments must be no longer 

than 20 pages, with no more than 10 pages of germane attachments.  Reply 

comments must be no longer than 15 pages, with no more than 10 pages of 

germane attachments.  Models, spreadsheets, or complex calculations submitted 

with comments must be made available to the service list on a web site or a 

compact disk.1  Comments must be filed and served on the service list for this 

                                              
1  If appropriate, a Notice of Availability should be used, in accordance with Rule 1.9 of 
the Commission's Rules of Practice and Procedure.  Unless otherwise indicated, all 
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proceeding not later than July 2, 2008.  Reply comments must be filed and served 

not later than July 11, 2008. 

2. Guidance for Comments 
Energy Division staff has provided suggestions for the structure and 

content of post-workshop comments.  Commenters may address these subjects 

by presenting proposals for implementing SB 1036, or by answering the 

questions developed by staff, below, or a combination of these approaches.  

Commenters with similar views are encouraged to present joint proposals or 

comments. 

Comments and proposals should be grounded in the statutory purposes of 

the MPR program, as set forth in Pub. Util. Code § 399.11, including: 

• Increasing the diversity, reliability, public health and environmental 
benefits of the energy mix; 

• Promoting stable electricity prices, protect public health, improve 
environmental quality, stimulate sustainable economic development, 
create new employment opportunities, and reduce reliance on imported 
fuels; 

• Ameliorating air quality problems throughout the state and improving 
public health by reducing the burning of fossil fuels and the associated 
environmental impacts and by reducing in-state fossil fuel 
consumption. 

                                                                                                                                                  
subsequent citations to rules refer to the Commission's Rules of Practice and Procedure, 
which are codified at Chapter 1, Division 1 of Title 20 of the California Code of 
Regulations, and all citations to sections refer to the Public Utilities Code.  
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Comments should also refer, as relevant, to documents related to the 

Commission’s implementation of SB 1036, especially those related to the 

workshop.2 

3. Subjects for Comments 
I. SB 1036 Guiding Principles 

1. What should be the overarching goals of implementing SB 1036?  
For example: 

- Promote the goals of renewables portfolio standard (RPS) 
program. 

- Support viable least-cost best-fit renewable energy projects. 

- Develop transparent standards for allocating above-market 
funds (AMFs). 

- Simplify administration of allocating AMFs. 

• Please identify any additional or other goals; also any of the 
above that should not apply.  Please explain your choices. 

2. Please discuss your priorities for allocating and administering 
limited above-market funds and for developing a win-win solution 
for implementing SB 1036. 

• Are your priorities affected by the fact that once AMFs are 
exhausted, the investor-owned utilities (IOUs) are allowed to 
limit renewables procurement to resources priced at or below the 
market price referent (MPR)? 

3. Should all contracts that are eligible for AMFs and approved by the 
Commission be required to be applied toward the AMFs cost 

                                              
2  These documents may be found at 
http://www.cpuc.ca.gov/PUC/energy/electric/RenewableEnergy/SB1036Implement
ation.html and are incorporated in this ruling by reference. 
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limitation? Please include a legal argument based on Pub. Util. Code 
§ 399.15(d) and/or other relevant sources. 

4. Based on the above guiding principles and goals, what is your 
preferred approach for allocating AMFs, and why?  Please describe 
the implementation framework for applying your preferred 
approach. 

- Allocating AMFs to eligible and approved contracts on a first 
come, first served basis. 

- Allocating AMFs to eligible and approved contracts based on 
criteria (to be developed through these comments and Energy 
Division staff analysis) to identify projects most likely to 
promote RPS program goals (e.g., develop new renewable 
infrastructure in California; aid in reaching the 2010 goal). 

- Other criteria or methods.  Please explain and provide an 
example of how they would be applied. 

• Would your preferred approach change based on the decision of 
whether or not all Commission-approved, AMFs-eligible 
contracts must be applied to the cost limitation? 

• Should the Commission have discretion to award less than the 
requested amount of AMFs to any particular contract? 

II. AMFs Eligibility Criteria 

SB 1036 includes the following criteria for applying the costs of a 
contract to the AMFs cost limitation: 

- The contract was selected through a competitive solicitation. 

- The contract term is no less than 10 years. 

- The project is a new or repowered facility online on or after 
January 1, 2005. 

- Renewable energy credit purchases are not eligible for AMFs. 
- The above-market costs of a contract do not include any 

indirect expenses including imbalance energy charges, sale of 
excess energy, decreased generation from existing resources, 
or transmission upgrades. 
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1. How should the Commission quantify the indirect expenses 
identified in Criterion #5 and subtract them from the AMFs request?  
Please provide a methodology and example for how indirect costs 
included in a contract would be subtracted out to determine amount 
of AMFs needed for the contract. 

2. Please discuss whether the Commission should implement 
additional AMFs eligibility criteria (e.g., AMFs should be awarded 
only to in-state renewable generation facilities as defined in Pub. 
Res. Code § 25471). Please provide any necessary legal and policy 
justifications for your suggestion, including for a suggestion that no 
additional criteria are needed. 

III. Reasonableness Review Standards 

Please propose a methodology for the Commission’s review of  
above-MPR contracts based on all of the questions below.  Be sure to 
address all of the following categories of above-MPR contracts in your 
proposal: 

- Long-term contracts from competitive solicitation that are 
eligible for AMFs. 

- Contracts from competitive solicitations that are not eligible 
for AMFs (e.g., existing facilities, short-term contracts, etc.). 

- Bilateral contracts (which are not eligible for AMFs, but may 
have above-MPR costs). 

- Amended contracts whose price and/or AMF request has 
been changed. 

1. To what extent should the Commission assess an above-MPR 
contract’s project viability? 

• Should this assessment be different depending on whether a 
contract is eligible for AMFs, is not eligible for AMFs, or would 
be eligible for AMFs but AMFs have been exhausted? 

• What are the current at/below MPR project viability review 
standards?  Should these standards be applied to above-MPR 
contracts?  What alterations, if any, should be made to apply 
them to above-MPR contracts? 
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• What contract terms or conditions and project development 
milestones should be evaluated to assess a project’s viability?  For 
example: 

- Site control 

- Financing 

- Permitting 

- Resource studies 

- Transmission upgrade needs 

- Performance obligations 

- Other (please specify) 

- None 

• What weight should be given to each element you think is 
appropriate? 

• What documentation or analysis should the IOU include in the 
advice letter to provide the Commission with sufficient 
information to evaluate project’s viability? For example: 

- A comprehensive project development timeline showing how 
the contractual online date will be achieved. 

- A permitting matrix, including: progress towards site control, 
status of submitted applications, and any risk(s) associated 
with obtaining a permit. 

2. What standards should be used in evaluating the reasonableness of 
an above-MPR contract price? 

• Should the same standards apply to AMF-eligible contracts for 
which AMFs are available, and contracts that would be eligible 
for AMFs but the IOU has exhausted its AMFs?  What changes, if 
any, should be made?  Please consider and comment on the 
following examples: 

- IOU’s least-cost best-fit analysis 

- Bid supply curves from recent solicitations 
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- Technology-specific bid supply curves from recent 
solicitations 

- Technology cost curves developed as part of the Renewable 
Energy Transmission Initiative (RETI) 

- Review of a cash flow model 

- Rate impact 

- Other 

3. Should additional documentation be required for all price reopeners 
(whether above or below the MPR) to evaluate the contract price 
and/or project viability (e.g., a new independent evaluator report, 
comprehensive project development timeline, permitting matrix, list 
of project costs, financial models, documentation for price increases, 
etc.)? 

4. When may a project’s cash flow model be appropriate to review the 
price reasonableness of a contract (e.g., for all above-MPR contracts; 
bilaterals; price amendments; if they result in a material rate impact 
of X%; and/or other)? 

IV. Calculating AMFs Requests 

1. Choosing the appropriate MPR. 

Please discuss whether AMFs should be given to contracts (that are 
otherwise AMFs eligible) in the following situations, and propose a 
methodology for determining the appropriate MPR to use to 
calculate the AMFs need. Also, answer the specific questions 
associated with each scenario. 

a) A contract is negotiated through a competitive solicitation, but is 
executed more than 18 months after the close of the solicitation. 
Should this contract: 

- Be required to be bid into the next solicitation. 

- Be compared against the most recent MPR; if so, should the 
TODs for that MPR also be used. 
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- Be considered a bilateral contract, thus not eligible for 
AMFs, and compared against the MPR for the year the 
contract is signed. 

- Other. 

b) A Commission-approved project has negotiated an amendment 
to the price or another term that affects the contract price or 
AMFs request amount. 

• Identify the benefits and risks of using a newer MPR to 
evaluate this contract. 

c) The online date in the contract is not realistic (e.g., permitting is 
delayed). 

• Discuss whether and how the Commission should make a 
determination that the contractual online date is not realistic. 

• Propose a methodology for the Commission and IOU to 
follow if choosing a new online date and/or amending the 
contract are warranted in order to more accurately choose an 
MPR and calculate an AMF request. 

2. Calculating a contract’s levelized price. 

Please discuss whether AMFs should be given to the following types 
of contracts (that are otherwise AMFs eligible). Propose 
methodologies and provide examples for calculating the levelized 
price used to calculate the AMFs needed for each: 

a) Contracts with contract prices indexed to a forward energy price. 

b) Contracts with contract prices indexed to the Consumer Price 
Index. 

c) Contracts with contract prices indexed to equipment costs (e.g., 
wind turbines). 

d) Contracts that allow for a range of project capacities, capacity 
factors or prices depending on the final results of transmission or 
resources studies. 
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V. AMFs Limit and AMFs Requests Calculation 

1. Attachment A contains the handout circulated at the workshop by 
Pacific Gas and Electric Company (PG&E) and Southern California 
Edison Company (SCE) proposing a joint alternative methodology 
for the AMFs Calculator.3  Please discuss whether you support the 
Commission’s original methodology, the joint proposal, or another 
methodology.  If you include a different proposal you should 
include methodologies for: 

a) Calculation of total cost limitation; 

b) Calculation of a project-specific AMFs request; and  

c) Calculation of IOU’s AMFs balance.  

• Please include a modified AMF calculator and a completely 
worked-out example for any new proposal. 

VI. Administration of AMFs 

1. AMFs allocations for Commission-approved contracts. 

• Identify a process and timeline for calculating and adopting the 
precise AMFs allocations for above-MPR RPS projects that have 
already been approved and applied to an IOU’s AMFs cost 
limitation. 

2. “True-up” process. 

• Identify the situations in which an AMFs allocation may need to 
be amended. 

                                              
3  The spreadsheet illustrating this proposal is available at the Commission’s website for 
SB 1036 implementation:  
http://www.cpuc.ca.gov/PUC/energy/electric/RenewableEnergy/SB1036Implement
ation.html. 
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• Propose a methodology for amending and recalculating a 
project’s AMFs allocation. Include actions that must be taken by 
the IOU to notify the Commission that a contract term has 
changed, actions taken by the Commission to formally change 
the AMFs allocation and the timing for each step. 

3. Revoking AMFs. 

• Identify situations when AMFs should be revoked. 

• Propose a methodology for revoking AMFs. 

4. RPS Procurement after AMFs are exhausted. 

• Propose a methodology for notifying an IOU and other parties 
when AMFs are exhausted. 

VII. Bilateral Reasonableness Standards 

1. Should a cost cap be established for bilateral contracts with above-
MPR costs?  If yes, please provide a proposal for what the cap 
should be (e.g., total cost cap equal to AMFs, percent of AMFs, based 
on a cumulative rate impact analysis, etc.). 

2. What is the relevant MPR to use when determining whether or not a 
bilateral contract price is reasonable? 

3. Contracts from competitive solicitations are required to submit 
project-specific Independent Evaluator (IE) reports with advice 
letters requesting Commission approval.  Should (a) all bilateral 
contracts or (b) bilateral contracts above the MPR be reviewed for 
project viability and price reasonableness by an IE prior to being 
submitted for Commission approval (regardless of whether bilateral 
contract is with an IOU affiliate)? 

IT IS RULED that: 

1. Post-workshop comments of not more than 20 pages (plus no more than  

10 pages of germane attachments) and reply comments of not more than 10 
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pages (plus no more than 10 pages of germane attachments) may be filed and 

served in accordance with this ruling. 

2. Comments must be filed and served not later than July 2, 2008 on the 

service list for this proceeding. 

3. Reply comments must be filed and served not later than July 11, 2008. 

4. Models, spreadsheets, or complex calculations submitted with comments 

or reply comments must be made available on a web site or a compact disk. 

Dated June 20, 2008, at San Francisco, California. 

 
 
 

  /s/  ANNE E. SIMON 
  Anne E. Simon 

Administrative Law Judge 
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ATTACHMENT A 
 

Text of SB 1036
Public Resources Code Sec. 399.15(d) 
The commission shall establish, for each electrical corporation, a 
limitation on the total costs expended above the market prices …to 
achieve the annual procurement targets established under this 
article. 

(1) The cost limitation shall be equal to the amount of funds 
transferred to each electrical corporation by the Energy 
Commission pursuant to subdivision (b) of Section 25743 of the 
Public Resources Code and the 51.5 percent of the funds which 
would have been collected through January 1, 2012, from the 
customers of the electrical corporation based on the renewable 
energy public goods charge in effect as of January 1, 2007. 

 
 

+ $100 - $100

Inflows Outflows Balance

$ 0

- If SB1036 limits AMFs to a specific undiscounted nominal dollar amount, 
then a zero discount rate is warranted.

+ $95 - $80

Inflows Outflows Balance

+$15

Discount Rate = 0%

Discount Rate = 5%

-If SB1036 does not limit AMFs to a specific undiscounted nominal dollar 
amount, then positive discount rates, presumptively the IOUs respective 
WACCs, are warranted.

-Discounting extends the life of the virtual fund because most of the outflows 
will occur later in time than the inflows.  

Spending Fixed $

Spending Discounted $

Illustrative Example

 
 

(END OF ATTACHMENT A) 
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INFORMATION REGARDING SERVICE 

 
I have provided notification of filing to the electronic mail addresses on the 

attached service list. 

Upon confirmation of this document’s acceptance for filing, I will cause a 

Notice of Availability of the filed document to be served upon the service list to 

this proceeding by U.S. mail.  The service list I will use to serve the Notice of 

Availability of the filed document is current as of today’s date. 

Dated June 20, 2008, at San Francisco, California. 

 
 
 

/s/  MICHAEL J. OLIVEROS 
Michael J. Oliveros 
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