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on spot market energy purchases.  If the use of TRECs were to increase and 

displace bundled contracts, Aglet argues, the effects of RPS contracts on electric 

price stability would be reduced.69  GPI also points out that only contracts for 

delivered energy, not TRECs, can contribute to price stability for ratepayers.  

UCS, while generally supportive of the use of TRECs, makes a similar point 

about price stability and argues in favor of more stringent limits on use of TRECs 

than those in the Straw Proposal.  TURN agrees with these positions.

TURN also asserts that price stability is the “primary” economic advantage 

of renewable energy.  This advantage would be undermined, TURN argues, if an 

LSE were forced to purchase electricity to make up for TREC purchases, 

assuming such electricity purchases are not likely to have a fixed, long-term 

price.  SDG&E contends that these views of the benefits of RPS contracts are too 

narrow,  and that other methods of guarding against the risk of increased costs, 

such as hedging on a portfolio-wide basis, may be as, or more, effective.

Most parties, consistent with their views that a nascent TREC market 

should have few if any regulatory requirements, oppose extension of the 

minimum quantity requirement.  AReM, CEERT, GPI, Horizon, IEP, MU, 

PacifiCorp, and SDG&E all argue that such a requirement would reduce liquidity 

in the TREC market, tend to drive up TREC prices, and make it more difficult to 

move to a fully competitive TREC market.  PacifiCorp asserts that limits on the 

use of TRECs will make it more difficult for LSEs to employ the least-cost 

alternatives in RPS procurement.

                                             
69  The parties sometimes use the term “price stability” and sometimes use the term 
“hedging” to refer to reducing the risk of uncertain cost impacts on ratepayers.  In this 
decision, we will refer to price stability, consistent with the Legislature’s finding that 
the RPS program “may promote stable electricity prices.”  (§ 399.11(b).)
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CEERT, PG&E, and SCE oppose UCS’ suggestion of a more stringent 

minimum quantity requirement.  AReM, PG&E, and SCE oppose UCS’ 

suggestion of a percentage usage limit.  PG&E would prefer a minimum quantity 

requirement like that set forth in D.07-05-028.  SCE argues that the UCS position 

is based on a theoretical concern that the use of TRECs could lead to a reduction 

in an LSE’s commitment to long-term contracts.  SCE asserts that essentially all 

parties acknowledge that the supply of TRECs will be limited in the near term; 

the primary source of short-term TRECs is likely to be facilities whose existing 

contracts with IOUs are expiring.  Therefore, SCE argues, the kind of limits UCS 

proposes are simply unnecessary.

While the Legislature mandated that a minimum quantity requirement be 

established for the use of short-term bundled contracts with existing facilities, it 

did not impose a similar requirement for TREC contracts.  We therefore take a 

fresh look at the desirability of limits on the use of TREC contracts. 

The record in this proceeding indicates a wide divergence of opinion about 

the implications of REC-only transactions in the RPS program.  Although these 

long-standing concerns cannot be resolved now, we believe the additional 

flexibility TRECs offer will enhance the market for RPS-eligible generation and 

facilitate achievement of the RPS goals.  Nevertheless, important questions 

remain about whether, or to what extent, REC-only transactions might 

undermine some of the goals of the RPS program, including incentives for new 

renewable generation,70 meaningful diversification of the utilities' energy 

                                             
70  See, for example, the concerns expressed in comments on the RPD and prior versions 
of the PD by Aglet, Calpine, DRA, PG&E, SCE, and TURN.
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portfolios, and the value of the RPS program to ratepayers. 71  We therefore 

believe it is prudent to establish some limits on the use of TRECs for an initial 

period of time, to allow parties, staff, and the Commission an opportunity to see 

how the TREC market is working and to evaluate the overall role of TRECs in 

RPS compliance.

The issue of a limit on TRECs was framed in the Straw Proposal and in 

UCS’ alternative proposals as a limit on contracting, like the minimum quantity 

requirement for bundled contracts.  However, it is more appropriate to establish 

a limit on TRECs usage as a percentage of the LSE’s APT.72  The current RPS 

reporting process is based on APT, and LSEs are used to considering their RPS 

obligations in terms of APT.  By contrast, the number of contracts signed in a 

year, and the amount of energy and/or RECs those contracts will procure, is 

variable and can not be estimated as accurately.  It would therefore be more 

difficult for an LSE to have confidence that its TREC purchases would be within a 

limit based on annual contracting.  It is more transparent, practical, and 

enforceable to impose a limit on the proportion of TRECs used to meet APT.  

This limit will require that no more than 25% of the MWh used by PG&E, 

SCE, or SDG&E to meet APT in any year may be in the form of TRECs, beginning 

with the 2010 compliance year.  This limitation, like the minimum quantity 

requirement for bundled contracts, is an annual limit.  Each year, no more than 

                                             
71 Aglet and DRA, for example,  have presented their concerns about value to ratepayers 
from the earliest stages of our consideration of the use of TRECs for RPS compliance.
72  APT for any year prior to 2010 is determined by taking the prior year’s APT and 
adding 1% of the prior year’s retail sales (the incremental procurement target, or IPT).  
D.06-10-050, Attachment A.  For 2010 and later years in which APT is 20% of retail sales, 
APT is calculated as 20% of the current year's retail sales.  D.09-11-028.
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25% of APT may be met with TRECs.  Also like the minimum quantity 

requirement for bundled contracts, if one of the large IOUs acquires more than 

25% of APT as TRECs in any year, it may carry over the excess in TRECs for 

compliance in future years (subject to any TRECs usage limitation applicable to 

the later year).73

Although this limitation does not precisely correspond to any of the initial 

quantitative limits suggested by parties, it is consistent with a number of 

comments on the RPD.74  This limit is significantly higher than the 5% of APT 

limit in the March PD.  Most parties opposed any limit, though Aglet, DRA, LSA, 

TURN, and UCS supported it.  A number of parties, including Evolution 

Markets, GPI,75 Iberdrola/Horizon, IEP, and Solar Alliance, urged that, if a usage 

limitation were imposed, it should be higher.  The 25% limit allows significant 

use of REC-only procurement but maintains bundled contracts as the source of 

the majority of RPS procurement in any year.

It is not unreasonable that this limitation will apply just to the three large 

utilities.  They are responsible for the vast majority of RPS procurement in 

California; they provide contracts supporting new construction; and they have by 

far the largest number of customers.  They also have the largest array of RPS 

procurement options and resources, enabling them to have greater flexibility 

                                             
73  As explained in § 4.5, above, if the deliveries from a contract approved prior to the 
effective date of this decision would put a utility over the 25% usage limit in any year, 
the limit will not apply to the deliveries from the previously approved contract.
74  These include Aglet, LSA, TURN, and UCS.
75  GPI presented calculations suggesting that the limit of 5% of APT would not allow 
the use of TRECs to make any significant contribution to the attainment of the 20% goal 
by 2010 (or later, applying the flexible compliance rules) on a statewide basis.
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incorporating the TREC limitation of 25% of APT into their procurement 

planning.  Since the limitation is temporary and transitional, the large utilities can 

take account of it in their longer-term RPS procurement strategies without being 

unduly constrained in those strategies.

For the two small California utilities, BVES and MU, benefit to their 

customers in the early years of the TREC market is more likely to be promoted by 

exempting them from the 25% limitation than by imposing it.  As the small

utilities have explained in several sets of comments, because of their remote 

locations and peak loads occurring in winter and at night (the inverse of those of 

the large utilities), their ability to contract for reasonably priced RPS-eligible 

resources is currently quite limited.76  Their ratepayers would be better served by 

allowing as much RPS procurement flexibility as possible, within the general 

requirements of the program and the existing flexible compliance rules.77  

Moreover, including the small utilities in the 25% limit would have no practical 

impact on the potential for new renewable generation development, since their 

total RPS procurement is so small.  We therefore will not now apply the 25% of 

APT limitation to the two small utilities.

The TREC usage limitation is fundamentally a protection for California 

utility ratepayers.  This limitation applies to the multi-jurisdictional utilities 

(MJUs), PacifiCorp and Sierra Pacific, only in particular, limited circumstances.  

                                             
76  Of course, because MU is not now connected to the California grid, it simply cannot 
procure electricity from third parties.
77  In their supplemental comments, Calpine, DRA, and UCS all recognize the difficult 
situations of the small utilities, and make varying suggestions for providing them with 
more flexibility in meeting RPS requirements.  We do not adopt any particular 
suggestion, but acknowledge the concerns of these parties.
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This Commission does not generally approve their RPS procurement contracts.  

Further, the MJUs may proportionally allocate to California RPS compliance their 

system-wide RPS-eligible procurement.  See § 399.17; D.08-05-029.  Thus, the role 

of California-specific bundled RPS contracts in promoting price stability for MJU 

customers is much less significant, and much less within the sphere of our 

responsibility, than it is for California utilities.  However, analogous to their 

bundled contracts,78 if an MJU signs contracts for TRECs for use for California 

RPS compliance, such contracts would be subject to the limitation of 25% of APT.

Finally, this Commission has different responsibilities with respect to 

utilities, on the one hand, and ESPs and CCAs on the other.  This Commission 

does not set the rates of ESPs or CCAs and has no responsibility to ensure that 

their charges to their customers are just and reasonable.  If an ESP or CCA 

chooses to take the price risk associated with using TRECs rather than fixed-price 

bundled contracts for RPS compliance, that is a business decision whose 

consequences are borne solely by the ESP or CCA and its customers.  Therefore, 

the limitation on the use of TRECs to 25% of APT will not now apply to ESPs or 

CCAs.79

This limit is enforceable through the existing RPS compliance reporting 

process.  For each compliance year, LSEs would identify how many MWh 

                                             
78  See D.08-05-029 at 34.
79  SB 695 (Kehoe), Stats. 2009, ch. 337, added a requirement that, after certain steps have 
been taken for limited reopening of direct access, the Commission must undertake 
equalization of RPS requirements as between ESPs and the large IOUs.  In its comments 
on the RPD, TURN strongly urges that we make the usage limit apply to ESPs in the 
same way as to large IOUs now.  We prefer to approach equalization of RPS 
requirements through a comprehensive review of all program requirements to be 
undertaken in R.08-08-009, rather than by changing this one element of the RPD now.
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applied to the LSE’s APT were provided through REC-only transactions.  Any 

MWh from TREC transactions that exceeded 25% of APT would be disallowed 

for RPS compliance in that year, but could be carried forward for compliance in 

succeeding years.80  Energy Division staff is authorized to make any adjustments 

to the RPS compliance spreadsheet that are necessary to implement this 

limitation.

This limit on the use of TRECs for RPS compliance should be a temporary 

one.  This usage limit will terminate December 31, 2011, unless the Commission 

acts to review, extend, or modify it, or to terminate the limit prior to its 

expiration.  If there is a new legally binding RPS goal, the usage limitation may 

be reviewed in light of the new goal.

As the TREC market matures, it may also be desirable to move away from 

an approach that focuses on particularized limits, and toward a portfolio 

approach to the use of various types of RPS-eligible contracts in the RPS 

program.  Parameters such as long-term and short-term, new facilities and 

existing facilities, TRECs and bundled procurement, could be used to develop a 

more holistic approach to RPS procurement.  At this time, however, there is no 

experience with TRECs that could inform the development of such an approach.  

We focus now on getting the TREC market off to a good start.

                                             
80  If the limit is exceeded in any year by virtue of deliveries from contracts approved by 
the Commission prior to the effective date of this decision, the limit will not be applied 
to those deliveries.
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4.7. Cost Recovery
The various topics encompassed in the general rubric of cost recovery 

apply only to the IOUs—large, small, and multi-jurisdictional.  The Commission 

has authority over their rates, and has responsibility to maintain just and 

reasonable rates for their ratepayers, while ensuring safe and reliable service and 

implementing the RPS program goals.  This Commission does not have authority 

over the rates of ESPs or CCAs.  Thus, this aspect of REC market and compliance 

design will not be the same, or even similar, for all RPS-obligated LSEs.  This is 

not a repudiation of the Commission's commitment to equitable treatment of all 

RPS-obligated LSEs, but simply a reflection of the regulatory reality of the 

California hybrid energy market.  

4.7.1. Contract Approval
The large utilities all support the Straw Proposal that contracts for TRECs 

be reviewed in the same way as analogous contracts for RPS-eligible bundled 

energy.  No party opposes this fundamental principle.  UCS supports eventually 

aligning the review of TREC contracts with short-term bundled contracts.  

Horizon, PG&E, and Shell all support aligning TREC contract approval with 

short-term fossil generation contract approval.

The review processes for RPS bundled contracts and TREC contracts 

should be similar, so far as possible.  This promotes the values of administrative 

simplicity, transparency, and fairness.  The review process for TREC contracts 

starts, as does the process for bundled contracts, with the Commission's review 

of the large utilities' RPS procurement plans (see § 399.14(a)) or the multi-

jurisdictional utilities' supplements to their integrated resource plans.  (See 

399.17(d), D.08-05-029.)  Going forward, the large utilities and the multi-
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jurisdictional utilities should include in their procurement plans or supplements 

the extent to which they intend to use TRECs to meet their RPS obligations.

After the Commission has evaluated the RPS procurement plans and 

determined that they are consistent with the requirements set out in the RPS 

statute and Commission decisions, utilities may conduct solicitations to procure 

RPS-eligible resources in accordance with their plans.  (See § 399.14(b).)  When 

utilities submit RPS procurement contracts for approval, the Commission 

evaluates them with respect to, among other things, consistency with their 

approved RPS procurement plans and the reasonableness of the contract relative 

to other bids received by the IOU in the same time frame.

For the 2010 RPS procurement plans that have been submitted in 

R.08-08-009, all utilities that have submitted plans should amend those plans, on 

a schedule to be set by the assigned ALJ, to include their planning for the use of 

TRECs to meet RPS procurement obligations in 2010.81  In amending these plans, 

the utilities should explain how their anticipated use of TRECs will facilitate 

additional renewable development in California and the WECC.  This 

Commission places a high value on long-term contracting with newly 

constructed or planned RPS eligible facilities and to that end it is important that 

we understand how use of REC-only contracts advances this preference.  In their 

amendments to their 2010 annual RPS procurement plans and in future 

procurement plans, the utilities should include a description of the TREC 

                                             
81  These amendments should include as much detail as currently possible on whether 
the utility intends to use long-term or short-term contracts, and whether the utility 
expects to contract with newly constructed generation, or acquire TRECs from facilities 
that are currently on line.
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products they intend to solicit and explain how these transactions will promote 

the development of new renewable facilities in California and the WECC.

Although some parties have proposed a new pre-approval process for 

short-term TREC contracts, we are not changing current contract approval 

procedures in this decision.  The fast-track process for approval of short-term 

contracts set out in D.09-06-050 would not now be applicable to TREC contracts.  

Because the price benchmark necessary for fast-track treatment pursuant to 

D.09-06-050 is calculated on an entirely different basis from the price cap on 

TRECs set out in § 4.7.3, below, the fast-track process cannot now be used for 

TREC contracts.82  With this one exception, Energy Division staff may use all 

current methods of analyzing advice letters for bundled contracts and make any 

adaptations necessary for reviewing REC-only contracts. 

For multi-jurisdictional utilities, the situation is somewhat more nuanced.  

This Commission does not generally approve their RPS procurement contracts 

for bundled energy.  If, however, a multi-jurisdictional utility wishes to recover 

costs of a California-specific RPS contract, it must file an advice letter for 

approval of the costs of the contract.  (See D.08-05-029 at 32.)  TREC contracts 

should be treated similarly.  If an MJU wishes to recover costs for any quantity of 

TRECs from a specific contract committed to its California RPS obligations, it 

must submit an advice letter demonstrating that the levelized price of the RECs 

does not exceed any price cap applicable to TREC transactions of IOUs, and 

conforms to any other requirements for TREC cost recovery by MJUs.

                                             
82  The possible development of an analogous process for short-term TREC contracts 
will be taken up in R.08-08-009. 
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4.7.2. Bid Evaluation
The Straw Proposal suggests that utilities revise their processes for RPS 

procurement to include requests for offers for REC-only contracts, as well as to 

revise their least-cost best-fit (LCBF) methodology to allow evaluation of 

REC-only bids.  IEP, PG&E, and TURN generally support this proposal, arguing 

that it would facilitate the integration of REC-only bids into the RPS procurement 

process.  It would also allow direct comparison of bids for bundled energy and 

bids for REC-only transactions, giving utilities a better way to evaluate the 

REC-only option.  This change in methodology would not require utilities to 

shortlist any REC-only contracts; rather, it would provide a more complete LCBF 

evaluation.

Consideration of improvements to the RPS bid evaluation LCBF 

methodology has been identified as one of the tasks in R.08-08-009.83  REC-only 

contracts should be included in all aspects of LCBF review.  That review should 

include how to incorporate into LCBF methods (and how to express in the large 

utilities' annual RPS procurement plans) the Commission's preference for RPS 

procurement through long-term contracts with newly constructed or planned 

RPS-eligible generation facilities.  Because this Commission has a strong 

preference for RPS contracting that results in the development of additional 

renewable resources in California and the WECC, it is important that in revising 

the LCBF methodology to include REC-only transactions we specifically consider 

changes that will encourage greater reliance on transactions that lead to increased 

RPS-eligible capacity.  Prior to full consideration of this issue in R.08-08-009 (or 

                                             
83  See Scoping Memo and Ruling of Assigned Commissioner (September 26, 2008) at 4.
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its successor), utilities should explain their method for evaluating REC-only 

contracts in their advice letters seeking approval of such contracts.

4.7.3. Temporary Limit on Payment for TRECs
How much is too much for ratepayers to pay for a REC for RPS 

compliance?  Is it possible to control the costs of TRECs to utility ratepayers 

without stunting or distorting the TREC market?  These are among the most 

contentious issues on which parties commented.

The RPS statute allows a utility "to recover the reasonable costs of 

purchasing renewable energy credits in rates."  (§ 399.16(b).)  The Straw Proposal 

suggests that "reasonable costs" should be capped at $35.00 per REC for the cost 

of TRECs used for RPS compliance by RPS-obligated utilities.  The cap would be 

an absolute limit on the price paid for a TREC that an IOU uses for RPS 

compliance; it would not merely be a limit on the amount of the TREC price that 

could be included in rates.84

Some evidence from states with current TREC markets, presented at the 

TRECs workshop and discussed in comments, suggests that TREC prices will fall 

to close to zero (the marginal cost for renewable generation) when demand is 

low.  When demand is high (for example, when a compliance deadline looms), 

                                             
84  This aspect of the Straw Proposal seeks to remove the incentive for a utility to pay 
any price, however high, that it believes this Commission would allow it to recover in 
rates; or alternatively, to pay the Commission-allowed amount plus $49.99 (one cent 
less than the current penalty amount of $50/MWh) for a TREC, a scenario identified by 
SCE in its post-workshop comments.  Even if shareholders paid the extra amount, the 
market price of TRECs could be driven beyond the reach of most RPS-obligated LSEs.
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TREC prices will rise to the highest allowable cost.85  TURN and UCS support the 

applicability of this “boom/bust” analysis to California.  AReM, PG&E, SCE, and 

SDG&E assert that this "boom/bust" cycle is unlikely to occur in California, 

because RPS flexible compliance rules eliminate the prospect of a single fixed 

compliance deadline for all RPS-obligated LSEs.  Calpine claims that, although 

banking of RECs and flexible compliance can help, a highly constrained supply 

of TRECs will have the same effect on prices as an inflexible deadline:  prices will 

rise sharply.

All parties agree that, at least in the next two or three years, the demand 

for TRECs for California RPS compliance is likely to exceed the limited 

foreseeable supply.  Many parties—whether in favor of TRECs or skeptical about 

them—also share the belief that, at least in the near term, the TREC market will 

be largely a market for short-term RECs from existing facilities.86

TURN asserts that a price cap is necessary in order to keep TREC prices in 

line with the price of bundled RPS contracts.  Ratepayers, TURN argues, should 

not have to pay more for the combination of a TREC and conventional energy 

than they would have paid for a long-term bundled contract for RPS-eligible 

energy.  From this point of view, a TREC price cap should be set below the 

current $50/MWh penalty price because the penalty price plus conventional 

                                             
85  Information on recent TREC prices in markets in other states, provided by Aglet in 
its supplemental comments, shows that prices vary from a low range (less than 
$5/REC) through a few in the range of $25/REC, to, in one instance, a high of $48/REC.
86  Aglet, Calpine, DRA, IEP, PG&E, TURN, and UCS all make this point.
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energy price may be higher than the long-term bundled RPS contract price.  

TURN therefore supports the $35/REC price cap proposal.87

Several parties urge that any price cap, if one is adopted at all, be set at the 

amount of the penalty for noncompliance with RPS procurement obligations.88  

This is currently $50.00/MWh.  (See D.03-06-071.)  If the price of a TREC bought 

by an IOU were allowed to exceed the penalty cost, this argument suggests, a 

utility would have an incentive to pay almost any price for a TREC (even above 

the penalty amount) in order to transfer the costs of noncompliance from the 

shareholders (via a penalty payment) to the ratepayers (via an inflated price for 

TRECs that would be reflected in rates).

Many parties oppose any cost cap, arguing that price limits almost by 

definition put artificial restraints on markets.89  With a new market such as the 

California TREC market, the argument continues, such early restraints could 

delay the development of a robust TREC market and stifle the price signals 

needed to encourage new renewable development. 

CEERT urges that, instead of a price cap, the Commission should adopt a 

price benchmark for TRECs.  CEERT argues that a price cap will constrain the 

TREC market instead of letting market supply and demand determine prices.  A 

                                             
87  BVES and Central California Power also support it.  Aglet suggests a more complex 
calculation that would impose a significantly lower cap, but only on IOU cost recovery 
for TRECs purchased from unregulated LSEs.  Aglet's suggestion is not consistent with 
an integrated, liquid TREC market, and does not account for the participation of other, 
non-LSE entities in the TREC market.
88  GPI and UCS take this position.  UCS also expresses a concern that the $35 price cap 
in the Straw Proposal might be too low in current market conditions to provide 
incentives for new renewable construction, though the basis for that concern is not 
clear.
89  Calpine, CEERT, Horizon, IEP, PG&E, and Solar Alliance take this position.
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reasonableness benchmark, however, would protect ratepayers from 

unreasonable TREC prices without depressing TREC prices.  CEERT suggests 

that the price benchmark should be set at the penalty amount, rather than at a 

lower figure, such as the Straw Proposal’s $35/REC.  CEERT asserts that this 

would avoid creating a situation in which an IOU could not buy TRECs to fulfill 

its RPS obligations if they were above the price cap, but below the penalty 

amount, yet would be subject to the penalty for a procurement shortfall.  CEERT 

does not, however, suggest a methodology for implementing a benchmark to 

evaluate prices.

A price benchmark for evaluating TREC purchases may be a reasonable 

proposal for the medium and longer term.  In the immediate future (i.e., the next 

two or three years), however, it could be difficult to develop a reliable 

benchmark.  TREC prices could not reliably be approximated by, for example, 

estimating the cost of RPS-eligible energy and subtracting the cost of 

conventional power, which parties sometimes call the “green premium.”  Such an 

RPS energy cost would be extremely difficult to estimate in itself, since RPS 

power purchase agreements present a wide range of technologies and prices.  

More importantly, however, TREC prices will largely be the result of forces in the 

TREC market, not the energy market.  Pressure to comply with the 20% goal 

combined with a limited supply of TRECs would dominate TREC market pricing, 

making it difficult to develop and implement a benchmark using sources other 

than the TREC market prices.

SDG&E, supported by PG&E, proposes neither a cap nor a benchmark, but 

a price reasonableness review similar to what is done for all-source procurement.  

The review would be based on broker quotes, results of solicitations, or a price 

valuation model.  This proposal, however, assumes that there is a fully 
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developed market in which there is a wide range of information.  Since, in its 

early years, the TREC market is unlikely to conform to this model, SDG&E's 

suggestion, like CEERT's benchmarking suggestion, is premature.

Paradoxically, a published, firm price cap could operate as a relatively 

reliable price signal for investors in new RPS-eligible generation.  At the 

workshop and in post-workshop comments, staff and parties discussed methods 

to ensure some measure of price transparency in the early stages of the TREC 

market.  No party proposed any method that would produce public TREC prices.  

Suggestions were made that some kind of anonymous average of transaction 

prices could be compiled from data in WREGIS, though it was not clear whether 

WREGIS’ current functionalities could support such an averaging of prices.

A price cap, by contrast, does not implicate the confidential data of any 

participant.  Market participants may make deals at prices lower than the price 

cap, and RPS-obligated ESPs and CCAs, as well as POUs, could make deals at 

higher prices.  But the price cap itself could give a reasonable indication of the 

value of TRECs to ratepayers.  As compared to no public indication of price, this 

would provide important information that could ground new investment in 

RPS-eligible generation, not simply TREC trades.

Price volatility and high prices are not a necessary outcome of the 

predicted situation of short TREC supply, but they are a significant risk.  We 

conclude that this is a risk that ratepayers should not be required to bear in the 

short term.  We believe that it is possible to create temporary protections for 

ratepayers through imposition of a price cap without damaging the basic 

structure of the TREC market or undermining the financial incentives for new 

renewable construction that are among the longer-term benefits of a TREC 

market.  We therefore adopt a temporary TREC price cap.
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The Straw Proposal’s suggestion of price cap of $35/REC, while potentially 

reasonable, would not be effective at this time.  First, as CEERT notes, a utility 

could have to leave a TREC priced at $36 on the table, while paying $50 in 

penalties for having failed to procure it.  Second, as SCE points out, a price cap 

lower than the penalty amount creates an uneven playing field between utilities 

and other LSEs.  LSEs not subject to the price cap could pay the highest price for 

a REC they thought they could afford, up to the penalty amount, thus potentially 

driving up the price out of reach of utilities.

On the other hand, a price cap of $50/REC is connected to the 

noncompliance penalty amount.  It is the highest economically rational price for a 

TREC that would not shift the costs of noncompliance from utility shareholders 

to ratepayers.  The penalty structure is, however, intended to put the burden of 

IOUs' noncompliance with RPS requirements on shareholders, not ratepayers.  It 

would be undermined by allowing utilities to pay more than the penalty amount 

for TRECs.

Therefore, we adopt a temporary price cap of $50/REC (the penalty 

amount translated from MWh to RECs).  This means that an IOU may not use for 

RPS compliance a TREC acquired through a REC-only contract for which it paid 

more than $50.00, on a levelized basis.90

The temporary price cap, like other aspects of RPS procurement, works 

somewhat differently for MJUs.  The price cap, like the TREC usage limit, applies 

only to those TRECs procured by MJUs exclusively for use in complying with 

                                             
90  This does not mean that purchasing TRECs for the amount of the price cap is per se 
reasonable.  We will evaluate the reasonableness of TREC purchases by utilities in the 
contract approval process.  IOUs must provide sufficient information to the 
Commission to demonstrate that a TREC contract price is reasonable.



R.06-02-012  ALJ/AES/tcg DRAFT (Rev. 12)

- 59 -

their California RPS procurement obligations.  It does not extend to system-wide 

purchases of TRECs that are proportionally allocated to California compliance, in 

accordance with § 399.17.

Both in order to use a REC-only transaction for RPS compliance and in 

order to obtain cost recovery for it, an IOU must demonstrate that the RECs are 

priced at or below $50.00.91  In a REC-only contract in which an IOU buys only 

RECs, the price of the REC and its relation to the price cap will generally be clear.

An IOU may also enter into a transaction for both RECs and energy in 

which the generation facility is not directly interconnected to the California grid 

or the energy is not dynamically transferred to a California balancing authority.  

If the prices for the RECs and energy are separately identified in the contract for 

such a transaction, the REC price will also generally be clear.  If the RECs and the 

energy are not separately priced, the price for the RECs must be inferred in some 

manner in order for Energy Division to determine whether the contract complies 

with the price cap.  In this situation, the IOU will have to provide an estimate of 

the REC price, by separately indentifying the energy price.  The most transparent 

and consistent source of such an estimate is likely to be an estimate of the market 

value of the energy through the life of the contract.  The net REC price could then 

be determined by subtraction.

If an IOU signs a REC-only contract, as defined in this decision, in which 

the REC price must be inferred but forward price curves are inappropriate or 

unavailable, the IOU would need to provide sufficient information for Energy 

Division to make a determination of whether the inferred REC price is at or 

                                             
91  In prior comments, Evolution Markets suggested that more detail on the price 
calculation would be valuable.
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below the REC cap.   The Director of Energy Division is authorized to develop a 

methodology, in consultation with the parties, for making this determination and 

to make any changes to the processing of advice letters that are necessary in 

order to implement the price cap on TRECs.

This limit on payments for RECs procured through REC-only contracts, as 

defined in this decision, applies to all REC-only contracts approved on or after 

the effective date of this decision.  It does not apply to any contracts approved by 

the Commission prior to the effective date of this decision.

Like the limit on TRECs usage, this cap on the prices of TRECs used for 

RPS compliance should be a temporary one.  This price cap will terminate 

December 31, 2011, unless the Commission acts to review, extend, or modify it, or 

to terminate the price cap prior to its expiration.  If there is a new legally binding 

RPS goal, the price cap may be reviewed in light of the new goal. 

4.7.4. Cost Limitation Provisions
Section 399.15(d) provides for a limitation on the total above-market costs 

expended for RPS procurement by IOUs and makes available a limited amount of 

money to cover above-market costs.  It states that “[n]o purchases of renewable 

energy credits may be eligible for consideration as an above-market cost.”  (§ 

399.15(d)(2)(D).)  Thus, TREC purchases are not eligible for any above-market 

funds set aside pursuant to § 399.15(d)(1).  No IOU is required to purchase 

TRECs to meet RPS obligations if it has otherwise exceeded its cost limitation for 

bundled contracts (§ 399.16(a)(8)).92  However, IOUs should also have the ability 

                                             
92  This is analogous to the provision, with respect to bundled contracts, that no IOU is 
required to purchase bundled electricity at a price above the market price referent if its 
cost limitation has been exceeded.  (§ 399.15(d)(3).)
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to enter into voluntary TREC transactions even if the cost limitation has been 

reached, as they do with bundled contracts.  (See § 399.15(d)(4).)

4.7.5. TREC Revenues for the Benefit of Ratepayers
Section 399.16(a)(4) provides that “[a]ll revenues received by an electrical 

corporation for the sale of a renewable energy credit shall be credited to the 

benefit of ratepayers.”  The respondent utilities should promptly take steps to 

include all TREC transactions in their energy resource recovery accounts (ERRA) 

or energy cost adjustment accounts (ECAC), or equivalents, such as power 

purchase adjustment accounts, as appropriate.  Those utilities that believe they 

do not currently have an appropriate accounting vehicle for TREC transactions 

should submit advice letters within 90 days of the date of this decision, 

proposing their accounting treatment of TREC transactions.

4.8. Transactions Subject to §§ 399.16(a)(5) 
and (6)

The RPS statute provides that “no renewable energy credits shall be 

created” associated with electricity from two types of transactions.93  The first is a 

                                             
93  The relevant parts of § 399.16 are:

(5) No renewable energy credits shall be created for electricity generated 
pursuant to any electricity purchase contract with a retail seller or a local 
publicly owned electric utility executed before January 1, 2005, unless the 
contract contains explicit terms and conditions specifying the ownership or 
disposition of those credits.  Deliveries under those contracts shall be tracked 
through the accounting system described in subdivision (b) of Section 399.13 
and included in the baseline quantity of eligible renewable energy resources of 
the purchasing retail seller pursuant to Section 399.15.

(6) No renewable energy credits shall be created for electricity generated 
under any electricity purchase contract executed after January 1, 2005, 
pursuant to the federal Public Utility Regulatory Policies Act of 1978 (16 U.S.C. 
Sec. 2601 et seq.).  Deliveries under the electricity purchase contracts shall be 

Footnote continued on next page
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contract executed with a California RPS-obligated LSE or POU prior to 2005 that 

does not specify the ownership or disposition of the RECs.  The second is a 

contract pursuant to PURPA executed after January 1, 2005 with a QF.

The first of these restrictions is clear and specific.  Comments on the RPD 

request clarification on the application of the second of these restrictions to RECs 

associated with generation from a QF not located in California under a contract 

with a utility that is not located in California. 94  This restriction was enacted by 

the Legislature in response to the decision of the Federal Energy Regulatory 

Commission (FERC) in Covanta Energy Group, Montenay Power Corporation, and 

Whellabrator Technologies, Inc.. 105 F.E.R.C. 61004 (2003).  In that case, FERC 

determined that states have the power to create RECs, to determine who owns 

the REC in the initial instance, and to decide how RECs may be sold or traded.  

(105 FERC at 61007.)

In § 399.16(a)(6), the Legislature used its authority over the creation of 

RECs to put certain limits on their creation in California.  It prevented the 

creation of RECs from PURPA contracts delivering to California utilities executed 

after January 1, 2005.  California's law regarding creation of RECs from California 

PURPA contracts does not, however, alter the laws of other states regarding the 

creation and designation of ownership of RECs associated with energy from 

PURPA contracts with utilities in those states.  Thus, RECs associated with 

energy from a PURPA contract between a QF and a utility, both located in a state 

                                                                                                                                                 
tracked through the accounting system described in subdivision (b) of Section 
399.12 and count toward the renewables portfolio standard obligations of the 
purchasing retail seller.

94 Evolution Markets, PacifiCorp, and SCE address this issue.
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in the WECC other than California, could be sold to a California RPS-obligated 

LSE for RPS compliance if all of the following conditions were met:

●  The state with jurisdiction over the PURPA contract allows the 
creation of RECs that can be sold separately from the 
associated energy; and

●  The RECs have not been used as the basis of any green energy 
claims or for compliance with another state's RPS; and

●  The generation associated with the RECs is RPS-eligible; and

●  The CEC's rules for delivery of the energy associated with the 
RECs are met; and

●  The energy associated with the RECs was generated on or after 
January 1, 2008; and

●  The RECs are properly recorded in WREGIS. 

The restrictions set out in §§ 399.16(a)(5) and (6) must be applied through 

the use of WREGIS.  Because WREGIS tracks renewable generation by issuing 

RECs (in the form of WREGIS Certificates), it is not possible literally to prevent 

the creation of RECs from these transactions.  It is possible, however, to 

implement the Legislature's intent by ensuring that the bundled renewable 

energy from such transactions is tracked through WREGIS and counted toward 

the RPS obligations of only the purchasing retail seller.  LSEs that purchase 

renewable energy from such transactions can prevent the WREGIS Certificates 

from being transferred out of their WREGIS accounts (and thus being available 

for transfer or trading) by setting up appropriate mechanisms within WREGIS to 

make direct or automatic transfers of the relevant WREGIS Certificates into their 

WREGIS accounts and retire them for RPS compliance at the earliest feasible time 
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after the WREGIS Certificates are generated.95  Currently, only the three large 

utilities have such contracts.96  They should take the steps necessary to ensure 

that the WREGIS Certificates generated by such transactions are moved as 

promptly as possible, as determined by the CEC, into the IOUs’ retirement 

accounts in WREGIS for purposes of RPS compliance.

Energy Division staff should review with CEC staff and the affected 

utilities whether any changes to the RPS compliance spreadsheet, or other RPS 

reporting tools, are needed to ensure compliance with §§ 399.16(a)(5) and (6).

4.9. Compliance and Reporting
As a general principle, the use of TRECs will be consistent with the existing 

RPS flexible compliance rules. 97  There are a few situations, however, requiring 

more detailed examination and, in some cases, initial adjustments.  As we 

develop experience with the use of TRECs for RPS compliance, we may review 

the impact of TRECs on the existing flexible compliance regime.  The rules set out 

in this decision provide for the integration of TRECs into the existing RPS 

program; if experience reveals the need for improvements, we will consider 

them.

                                             
95  The rules for transfers between accounts in WREGIS are set out in section 15 of the 
WREGIS Operating Rules.
96  PacifiCorp points out in its comments on the RPD that MJUs may use generation 
under PURPA contracts with QFs in other states to meet their California RPS 
obligations.  Any MJU claiming such generation for RPS compliance purposes should 
consult with CEC staff to ensure that the generation is properly accounted for and the 
RECs associated with it are treated as required by this decision.
97  See, e.g., D.06-05-037, D.06-10-050, D.07-02-011, and D.08-02-008.
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4.9.1. Commitment of RECs for RPS Compliance
In the context of bundled energy contracts, RPS-eligible deliveries may be 

carried forward for an indefinite period for RPS compliance, as allowed by § 

399.14(a)(2)(C)(i).98  That is, an LSE with deliveries in excess of its APT in one 

year may use the surplus in any later compliance year.  This process is referred to 

as “banking” the surplus deliveries for RPS flexible compliance purposes.99  To 

maintain consistency between the use of TRECs and the use of bundled energy 

contracts, the banking rules for flexible compliance should apply to all RECs, 

whether they are acquired through bundled contracts or REC-only contracts.  

Before a REC can be applied to RPS compliance, however, it must be 

tracked in an active sub-account in WREGIS.  RECs in an active sub-account can 

be held there or disposed of by the account holder.  Under the WREGIS 

Operating Rules, RECs may be maintained indefinitely in a WREGIS participant's 

active sub-account.100  When RECs are committed to California RPS compliance 

(or any other compliance purpose), they are transferred to the participant's 

WREGIS retirement sub-account.  The RECs in the retirement sub-account may 

not be traded or used for any purpose other than the compliance reason for 

which they have been retired.

Maintaining RECs within a WREGIS active sub-account keeps the RECs 

available for any purpose.  The Straw Proposal would limit the amount of time a 

                                             
98  Section 399.14(a)(2)(C)(i) provides in relevant part that

The commission shall adopt. . . [f]lexible rules for compliance, including rules 
permitting retail sellers to apply excess procurement in one year to subsequent years 
or inadequate procurement in one year to no more than the following three years.

99  See D.06-10-050 at 24.
100  WREGIS Certificates do not have an expiration date.  (Operating Rules at 34.)
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REC may be maintained in an active sub-account prior to being retired for RPS 

compliance.  Under the Straw Proposal, a REC could be maintained in an active 

WREGIS sub-account for up to three compliance years (inclusive of the year of 

generation) from the year the electricity associated with the REC is generated 

before being retired for RPS compliance.101  That is, an RPS-obligated LSE that 

wanted to use, for example, a REC associated with electricity generated in June 

2008 for RPS compliance would need to commit the REC to RPS compliance by 

transferring it to the LSE's WREGIS retirement sub-account for no later than the 

2010 compliance year (the end of the third compliance year since the generation).  

This is in the mid-range of the practices of other states, which typically allow 

RECs to be held between 18 months and five years before they need to be retired 

for compliance.102

TURN argues that this is too long a period to allow RECs to be maintained 

in an active WREGIS sub-account without commitment to RPS compliance.  

TURN urges that 18 months is a more appropriate time limit.  UCS supports 

some limits on the time RECs can be maintained in active WREGIS sub-accounts, 

in order to ensure that LSEs continue to procure RPS-eligible energy, rather than 

relying on generation from several years in the past.  GPI and Pilot Power Group 

(PPG) argue that the time for maintaining RECs in active sub-accounts should be 

                                             
101  Under WREGIS rules, a REC can be maintained in an active sub-account 
indefinitely, though a REC can only be used for RPS compliance if it is transferred to a 
retirement sub-account for that purpose.  However, a REC maintained in an active 
sub-account beyond the time period set forth in this decision could not be used for RPS 
compliance, though it would be available for other purposes.
102  The staff presentation on "Compliance Rules:  Consensus and Unresolved Issues" 
provided this information at the TREC workshop.
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unlimited, essentially because the RPS compliance banking process for bundled 

energy is unlimited.

The argument advanced by GPI and PPG conflates the two processes.  It is 

possible to allow indefinite banking of RECs (whether from bundled or REC-only 

transactions) for RPS compliance once they have been committed to that purpose, 

without allowing indefinite maintenance of RECs in active WREGIS sub-

accounts.  TURN argues that allowing RECs to be maintained in active WREGIS 

sub-accounts for an indefinite period of time without being committed to any 

compliance purpose could encourage hoarding of TRECs.  Gaming of the TREC 

market is also a concern of TURN, which argues that market participants could 

buy TRECs at any time and hold them until a major compliance deadline (such as 

attainment of the 20% target) looms, then sell them at inflated prices.  

In evaluating these comments, it is important to remember that the 

primary purpose of authorizing the use of TRECs is to improve the RPS program.  

Allowing market participants to hold RECs indefinitely without committing 

them to RPS compliance would undermine both liquidity in the market and 

compliance planning by RPS-obligated LSEs.  On the other hand, in order to have 

a liquid TREC market, it is necessary to keep RECs available in active WREGIS 

sub-accounts for a long enough period of time that trading within the market will 

be efficient, without providing incentives to keep TRECs out of the market.

The Straw Proposal strikes an appropriate balance between maintaining 

market liquidity and discouraging hoarding of TRECs.  We therefore adopt the 

Straw Proposal on commitment of RECs to RPS compliance and clarify that it is 

applicable to all RECs, including those procured bundled with energy, tracked in 

WREGIS.  A REC must be retired for RPS compliance for a compliance year not 

more than three compliance years subsequent to and inclusive of the year of 
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generation of the electricity associated with the REC.103  This will allow an LSE 

holding TRECs to make a good estimate of its future compliance needs, and 

either commit or sell its TRECs.  Other TREC market participants will be able to 

assess their market situations over a reasonable period of time, but without 

incentives to hold TRECs for extremely long periods of time and potentially 

distort the TREC market.104

Once RECs are retired for RPS compliance within WREGIS, they will be 

accounted for in the RPS compliance and reporting system, and be subject to the 

RPS flexible compliance rules, regardless of whether they were acquired through 

bundled or REC-only transactions.

4.9.2. Unbundling of RECs from Future Years 
of Bundled Contracts

Once a system of tradable RECs is established, any RECs recorded in 

WREGIS are subject to being traded, with the important exception (discussed in § 

4.8 above) of RECs associated with the types of contracts described in §§ 

399.16(a)(5) and (6).  This raises the question of the appropriate treatment of 

RECs that are associated with the energy conveyed in bundled RPS contracts.

An LSE with a contract for bundled energy should be able to “unbundle” 

and sell RECs from that contract on both a spot and forward basis.  In the case of 

a contract that is delivering energy, RECs from past deliveries would be tracked 

                                             
103  As explained in § 4.8, a special process for retiring RECs in WREGIS applies to those 
transactions that are subject to the restrictions in §§ 399.16(a)(5) and (6).
104  This timing rule applies to the REC, not to the LSE or other market participant.  A 
TREC may be traded several times within the three-year period; it may count for RPS 
compliance as long as it is retired in WREGIS within the period.  The LSE retiring the 
REC for RPS compliance may have retained that REC in its active WREGIS sub-account 
for months, or acquired it only the day before it is retired.
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in WREGIS and could be sold if they were not yet retired for RPS compliance.  

RECs from later deliveries could be sold on a forward basis.  In the case of a 

contract with a facility that is not yet online, RECs could be sold on a forward 

basis for some or all of the entire term of the contract (with the partial exception 

that RECs could not be unbundled from the first three years of bundled contracts 

that have been earmarked).105  Once the RECs are transferred, however, the LSE 

with the original bundled contract may not use either the REC or the underlying 

energy for RPS compliance; the RPS compliance value has been transferred to the 

purchaser along with the REC.106

The potential unbundling and sale of RECs from bundled contracts that 

have been earmarked to make up shortfalls from prior years presents a special 

case.107  The Straw Proposal suggests that RPS-obligated LSEs should not be 

allowed to unbundle the RECs from the first year of such contracts, since that 

year's deliveries have already been committed to make up a prior year’s shortfall 

under the flexible compliance rules.  This raises the risk of double-counting the 

unbundled RECs, as earmarked by one LSE and retired for RPS compliance by 

another.  On the other hand, if an earmarked contract turns out not to be needed 

                                             
105  Energy Division staff should review the RPS compliance spreadsheet and reporting 
rules to determine whether additional reporting requirements should be imposed to 
track these transactions.
106  In principle, the original LSE could buy some or all of the RECs back at a later point.  
As the owner of the RECs, it could then retire them for RPS compliance.
107  “Earmarking” is a flexible compliance mechanism by which deliveries from a future 
RPS procurement contract may be designated to make up, within three years, shortfalls 
in RPS procurement in the same year in which the earmarked contract was signed.  As 
part of the earmarking process, Energy Division staff reviews the contract proposed for 
earmarking to ascertain whether the contract is likely to deliver as proposed, since it is 
covering an already-incurred shortfall.
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to make up the shortfall for which it has been earmarked, the RECs should be 

able to be unbundled.  We adopt an approach that would encourage liquidity in 

the TREC market without undermining the flexible compliance rules.  An LSE 

may unbundle and trade RECs from the later years of a bundled contract that has 

been earmarked, but should be prohibited from unbundling any RECs generated 

in the first three years of deliveries under an earmarked contract. 

4.9.3. Earmarking of TREC Contracts
In the Straw Proposal, staff suggests that earmarking of TREC contracts not 

be allowed because the viability of forward TREC contracts would be 

significantly more difficult to assess than the viability of bundled contracts.  

CEERT, GPI, IEP, PG&E, and UCS agree with this position.  AReM, Pilot Power, 

SCE, and SDG&E argue against it.  The opponents assert that all RPS contracts 

should be treated equally.  They assert that administrative difficulty in making a 

viability determination should not prevent earmarking of TREC contracts.  SCE 

asserts that purchases of TRECs from new or planned facilities would be 

discouraged if earmarking of TRECs were not allowed. 

Although in almost all respects TRECs can and should fit into the general 

flexible compliance rules, it is appropriate to limit the circumstances in which 

earmarking of REC-only contracts is allowed.  TREC deals present earmarking 

challenges different from bundled energy contracts.  For TREC purchases that are 

associated with energy from multiple generators, possibly located in several 

different jurisdictions, staff would have difficulty undertaking an adequate 

review of potential future performance under the contracts.  Confidential 

information about the viability of a number of different generation projects may 

be difficult and very time-consuming to track down.  This could at the least 

significantly delay approval of TREC deals proposed for earmarking, and might 
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increase the risk that the shortfall for which the TRECs are earmarked would not 

in fact be made up within the required three-year period.

On the other hand, as PG&E pointed out in its earlier comments, TREC 

contracts between an LSE and one RPS-eligible generator providing the RECs 

share most of the characteristics of bundled transactions.  It should not be 

significantly more difficult for staff to evaluate the likelihood of future 

performance of such contracts than it is to evaluate the future performance of 

bundled contracts that are eligible for earmarking.

We therefore allow earmarking of TREC contracts between an RPS-

obligated LSE and one RPS-eligible generator that is providing all the RECs, 

subject to review by staff in accordance with RPS flexible compliance procedures.  

A REC-only contract that is earmarked should count in the overall TREC usage 

cap for the year in which the TRECs are used for RPS compliance.  Such 

earmarking is also subject to the restriction that no RECs in the first three years of 

deliveries from an earmarked TREC contract may be sold or traded.  This is 

analogous to the restriction for RECs from bundled contracts set out in § 4.9.2, 

above.

4.9.4. Use of TRECs to Make Up Prior Shortfalls
The flexible compliance rules allow an LSE to carry forward a deficit in 

RPS procurement under certain circumstances.  In brief, a deficit of up to .25% of 

the prior year's retail sales may be carried for up to three years without need for 

Commission approval.108  A larger deficit may be carried forward if the LSE 

demonstrates one of the allowable excuses for failure to meet annual 

                                             
108  D.03-06-071; D.08-02-002.
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procurement obligations.109  A deficit of up to .25% of prior year's sales may be 

satisfied by applying procurement in any of the following three years that is in 

excess of APT for that year.110

Because REC-only procurement and bundled procurement should be as 

similar as possible for RPS compliance purposes, REC-only transactions may be 

used to make up shortfalls to the same extent as bundled transactions, so long as 

the contribution of REC-only transactions does not exceed any limitation on the 

use of TRECs for that compliance year.

4.9.5. Reporting

4.9.5.1. Compliance
The RPS reporting structure has been set forth in D.06-10-050.111  Energy 

Division staff has developed a collaborative process with parties in which any 

changes needed in the reporting formats are developed and reviewed.112  Staff 

should use this process to make revisions to current reporting formats that may 

be needed to accommodate the use of TRECs.  The assigned Commissioner or 

assigned ALJ in R.08-08-009 or its successor may issue any rulings necessary to 

provide staff and the parties with the opportunity to develop revisions to the 

reporting formats.

                                             
109  See D.03-06-071; D.03-12-065.
110  D.05-07-039.
111  A standardized RPS reporting format and a process for considering changes to the 
reporting format were adopted in R.06-05-027 by an ALJ's Ruling Adopting 
Standardized Reporting Format, Setting Schedule For Filing Updated Reports, and 
Addressing Subsequent Process (ALJ’s Reporting Ruling) (March 12, 2007).
112  Reporting formats include the semiannual compliance spreadsheets and any other 
documentation needed to report on RPS compliance.
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4.9.5.2. Monitoring
Following a suggestion made by CEERT, all RPS-obligated LSEs should be 

required to file with Energy Division reports on TREC purchases, sales, and 

prices, with appropriate confidentiality protections.  Those utilities that utilize a 

procurement review group (PRG) should also provide this information to the 

PRG.  This is not for the purposes of contract approval, but for TREC market 

monitoring.  Not less often than annually all RPS-obligated LSEs should provide 

to Energy Division at least the following information:

 All TREC purchases, both for that compliance year and 
cumulatively;

 Expected dates of delivery for all TREC purchases;

 For each REC-only contract, whether the RPS-eligible energy 
associated with the RECs was generated by a facility that entered 
commercial operation before January 1, 2005; or entered 
commercial operation on or after January 1, 2005; or is a facility 
that was not yet in commercial operation at the time the contract 
was signed;

 A comparison of the prices of REC-only contracts from facilities of 
the three vintages set out above;

 Sales of TRECs undertaken by the LSE;

 Prices of all TRECs sold;

 A breakdown of TRECs sold to other RPS-obligated LSEs and to 
other entities (e.g., brokers); and

 For the three large IOUs only, an analysis of the projected 
contribution of their REC-only contracts to the development of 
new RPS-eligible generation in California and throughout the 
WECC.

Energy Division has discretion to develop, in consultation with the parties, the 

format and timing of such reports; they may be included as part of the RPS 

compliance spreadsheet.  
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Additionally, in their advice letters seeking approval of REC-only 

contracting, the utilities shall include the following information:

 the vintage of the underlying facility or facilities that are 
producing the RECs that are the  subject of the advice letter;

 the sum of all delivered and expected TRECs purchased through 
contracts executed by the utility to date and how this compares to 
any applicable usage cap; 

 the sum of all delivered and expected TRECs purchased by that 
IOU through contracts with facilities that are already online as of 
the execution dates of their associated contracts, and how this 
compares to the applicable usage cap;

 the sum of all delivered and expected TRECs purchased by that 
IOU through contracts with facilities that are not yet online as of 
the execution dates of their associated contracts, and how this 
compares to the applicable usage cap;

 a comparison of the price of the RECs in the contract that is the 
subject of the advice letter and the price of RECs from all REC-
only contracts with facilities that were online as of the execution 
date of their associated contracts; and  

 a comparison of the price of the contract that is the subject of the 
advice letter and the price of  RECs from all REC-only contracts 
with facilities that were not yet online as of the execution date of 
their associated contracts. 

Energy Division should use this information, in conjunction with 

information obtained from the RPS compliance reports and from other reports by 

LSEs to develop a report to the Commission on the initial functioning of the 

TREC market and place of TRECs in RPS compliance.  The report should 

consider:

 TREC prices;

 TREC trading patterns, including the proportion of TRECs 
associated with generation from facilities that entered commercial 
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operation before 2005; those that entered commercial operation 
after January 1, 2005; and those that were not yet in commercial 
operation at the time the REC-only contracts was signed;

 how TRECs are being used for RPS compliance (for example, 
whether TREC contracts are being earmarked);

 the progress of LSEs toward the 20% RPS target; and 

 any other information the Director of Energy Division determines 
would be useful to the Commission.

On the basis of this information, Energy Division shall make a recommendation 

to the Commission regarding whether or not the applicable usage limit and price 

cap should be retained or allowed to sunset.

In compiling the report, Energy Division may use both publicly available 

information and confidential information (if appropriate aggregation can be done 

to protect the confidential information of individual LSEs), but the entire report 

should be publicly available.  The report should be made available not more than 

16 months from the effective date of this decision, in order to aid the Commission 

in deciding whether to review the TREC usage limit and price cap set out in this 

decision and to provide information for such a review.

4.10. Standard Terms and Conditions
Parties commenting on this issue favor minimal new STCs for TREC 

contracts, and little or no change to the STCs for bundled RPS contracts.113  

Parties unanimously believe that an STC defining RECs is the core, and perhaps 

only, new STC needed.  SDG&E adds that the STCs must provide that the RECs 

are tracked in WREGIS; PG&E and AReM include a “CPUC approval” term.

                                             
113  AReM, CEERT, PG&E, SCE, SDG&E, and UCS made suggestions for STCs.
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We agree with the parties that few changes to existing STCs are required.  

It is clear that all TREC contracts will need an STC that ensures that the RECs 

being transferred conform to the definition and attributes of RECs set forth in 

D.08-08-028, or any later modifications made by decision of this Commission or 

new legislation.  Because RECs cannot be recognized for RPS compliance unless 

they are tracked in WREGIS, REC-only contracts must contain assurances that the 

seller has taken all steps necessary to ensure that the generation is properly 

registered and the RECs will be tracked in WREGIS.114

In addition, as PG&E points out, REC-only contracts of both large and 

small IOUs must include the same requirement as bundled contracts that the 

contract takes effect upon approval by this Commission.115  In order to ensure 

consistency between REC-only and bundled contracts, the current 

non-modifiable STC specifying governing law must also be included in all 

REC-only contracts.116

Bundled contracts transfer RECs as well as energy.  In order for bundled 

contracts to be consistent with REC-only contracts and to allow the unbundling 

and trading of RECs from bundled contracts as authorized by this decision, the 

“RECs definition” and “WREGIS tracking” STCs should be included in the 

non-modifiable STCs for bundled contracts.

                                             
114  PG&E suggests in its comments on the RPD that the assurance of registration with 
WREGIS should apply at the time deliveries commence under the contract, not at the 
time the contract is signed.  This suggestion is unopposed and simplifies contracting; 
we adopt it in this decision.
115  This Commission does not approve RPS contracts of multi-jurisdictional utilities.  
See § 4.7.1, above.
116   See D.08-04-009, Appendix A at 7 (STC 17:  Applicable Law).
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In sum, four non-modifiable STCs will be required for REC-only contracts 

approved on or after the date of this decision:  REC definition; WREGIS tracking; 

statement of governing law as that of California; and Commission approval for 

utility contracts (other than multi-jurisdictional utilities).117  In bundled contracts 

approved on or after the effective date of this decision, the “RECs definition” and 

“WREGIS tracking” STCs must be included.118

The STCs for REC-only contracts will also be required for REC-only 

contracts that result from the unbundling of RECs from future deliveries from 

existing contracts, as authorized in § 4.9.2., above.  None of the new STCs apply 

to contracts conveying only energy, since such contracts by definition do not 

transfer RECs, and thus may not be used for RPS compliance.

The new STCs are set out in Appendix C.

4.11. Timing Issues
Beginning on the effective date of this decision, TRECs tracked in WREGIS 

for which the RPS-eligible electricity associated with the TREC was generated on 

or after January 1, 2008 may be procured, traded, and used for RPS compliance.119  

Any RECs tracked in WREGIS for which the RPS eligible electricity associated 

with the REC was generated on or after January 1, 2008 may be used for RPS 

compliance in accordance with RPS flexible compliance rules and may, beginning 

                                             
117  If and when the Commission changes or augments the RPS procurement approval 
process, appropriate changes can be made in the STCs.
118  Contracts that have not yet been approved should be amended to include the STCs 
adopted in this decision.  Pending advice letters should be amended to show that the 
contracts contain the required STCs.  (See D.07-11-025.)
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on the effective date of this decision, be unbundled and sold in accordance with 

the rules set forth in this decision, subject to the restrictions in §§ 399.16(a)(5) and 

(6).

IOUs required to submit their RPS procurement contracts for Commission 

approval may submit contracts conveying only RECs and not energy for 

approval not earlier than April 1, 2010.

4.12. Comparison to March 2009 PD
There are three significant differences between the RPD and the March PD 

it revises, as well as a number of minor changes.  Editorial changes for clarity and 

consistency have also been made.  The major differences are:

1. In the March PD, the definition of a transaction as REC-only or 
bundled was based on analyzing the details of individual contractual 
arrangements.  In the RPD, the definition of a REC-only transaction 
has been clarified and based on physical facts of interconnection 
between RPS-eligible generators and the WECC transmission 
system.  In the RPD, this definition has been moved closer to the 
beginning of the discussion, to aid understanding of the following 
sections that set out various rules and requirements.  In response to 
comments on the RPD, the RPD was modified to expand the 
classification of bundled contracts to include dynamic transfer 
arrangements, and to identify further work on including transactions 
with firm transmission as bundled.

2. In the March PD, the temporary limit on the use of TRECs for RPS 
compliance by the three large IOUs was set at 5% of APT; TRECs in 
excess of that amount could not be banked for RPS compliance in 
future years.  In the RPD, a limit of 40% of APT is imposed, again 
only on the three large IOUs.  TRECs in excess of the limit may be 

                                                                                                                                                 
119  This date is used because 2008 is the first year that WREGIS issued certificates; it is 
also the first year data from WREGIS is reported to the CEC to verify RPS procurement.  
(RPS Eligibility Guidebook at 46.)
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banked for use in future years, though the 40% limit continues to 
apply in each year.  In view of the change to the criteria for the 
classification of REC-only contracts, the annual TREC usage limit has 
been changed to 25% of APT.

3. In the March PD, the process for reviewing the temporary limit on 
use of TRECs for RPS compliance and the temporary limit on the 
price an IOU may pay for a TREC was complex and uncertain.  The 
RPD sets a time when the limits will expire, unless the Commission 
acts to review, extend, or modify these limits.

4.13. Next Steps
The Director of Energy Division should promptly undertake the 

development of methods to evaluate RPS contracts using dynamic scheduling or 

pseudo ties, in consultation with the parties, CAISO, and any other relevant 

entities or organizations, including POU balancing authorities.  The Director of 

Energy Division should also commence work on evaluating the use of firm 

transmission arrangements in RPS contracts, in accordance with the guidance set 

out in this decision.

Follow-up tasks to integrate TREC procurement into RPS procurement 

processes are most appropriately undertaken in R.08-08-009, where all aspects of 

the RPS procurement process are addressed.  The Assigned Commissioner's 

Ruling Transferring Consideration of Certain Issues from Rulemaking 06-02-012 

to Rulemaking 08-08-009 (April 3, 2009) identified several issues that were better 

handled in R.08-08-009 than this proceeding.  These include:

 the revision of utilities' least-cost best-fit methodologies to 
include evaluation of contracts for TRECs, and

 a process for approving utilities' short-term REC-only contracts.

These tasks have not been scheduled in that proceeding, pending the issuance of 

our decision authorizing the use of TRECs for RPS compliance.  Now that we 
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have issued this decision, the assigned Commissioner should revise the scoping 

memo for R.08-08-009 to include these tasks.

Recently enacted § 365.1(c)(1) mandates that RPS requirements for ESPs 

and the three large utilities be equalized.120  To implement this provision, the 

Commission will undertake a comprehensive review and revision of all RPS 

requirements soon after it completes the authorization of additional direct access 

transactions currently under consideration in R.07-05-025.  This review fits most 

easily within the ambit of R.08-08-009.  The assigned Commissioner or assigned 

administrative law judge should initiate this review as soon as practicable.

Several parties commented on PG&E's application for approval of 

REC-only contracts filed in October 2009 (Application (A.) 09-10-035).121  This 

decision, which announces general rules for the use of TRECs and the TREC 

market, does not address that individual application.  Any concerns about the 

relationship of this decision to A.09-10-035 will be addressed in that docket. 

                                             
120  Section 365.1 was added by SB 695 (Kehoe), Stats. 2009, ch. 337.  Section 365.1(c)(1) 
provides that:

Once the commission has authorized additional direct transactions pursuant 
to subdivision (b), it shall do … the following:

(1) Ensure that other providers are subject to the same requirements that are 
applicable to the state’s three largest electrical corporations under any 
programs or rules adopted by the commission to implement the resource 
adequacy provisions of Section 380, the renewables portfolio standard 
provisions of Article 16 (commencing with Section 399.11), and the 
requirements for the electricity sector adopted by the State Air Resources 
Board pursuant to the California Global Warming Solutions Act of 2006 
(Division 25.5 (commencing with Section 38500) of the Health and Safety 
Code).  This requirement applies notwithstanding any prior decision of the 
commission to the contrary. . . .

121  These commenters include PG&E, TransAlta, AReM and Aglet.
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We intend to work with the CEC as it reviews a variety of RPS 

requirements in developing revisions to the RPS Eligibility Guidebook.

We encourage the Director of Energy Division to consider suggestions 

made by several parties to convene a workshop on integrating TRECs into the 

RPS reporting and verification processes of this Commission and the CEC.

The Commission may decide to review the temporary TREC usage limit 

and cap on payments for TRECs before they expire.  In doing so, the Commission 

will make use of the report to be provided by Energy Division staff.  The 

Commission could consider, among other things:

 The quantity of procurement of TRECs by utilities and other 
LSEs;

 The prices for TRECs paid by utilities and other LSEs;

 The age of the generation facilities from which TRECs are 
procured, e.g., facilities built before 2005, facilities built after 
2005, facilities that are planned or under construction;

 How close individual LSEs, as well as classes of LSEs, are to 
meeting the 20% RPS goal; and

 How the TRECs market is working, with respect to availability 
of TRECs in the market and the transparency and efficiency of 
the market's functioning.

The landscape within which our RPS program functions is always 

changing, so we must consider the possibility that we might need to revisit 

additional aspects of this decision in the future.  Executive Order S-21-09 

(September 15, 2009) directed the Air Resources Board to implement a renewable 

energy standard under AB 32 to lead to use of  renewable energy for 33% of retail 

sales in California by 2020.  The full implementation of AB 32 may lead to 

additional changes.  Legislative changes to the RPS program may also occur.  

Review of how the TREC market is functioning may reveal unexpected 

challenges or opportunities not fully encompassed in this decision.
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Because this decision resolves all remaining issues in this proceeding 

identified in the Second Amended Scoping Memo and Ruling of Assigned 

Commissioner (February 25, 2008), 122 R.06-02-012 is resolved for the purpose of 

compliance with § 1701.5.  However, the proceeding remains open to address the 

Petition for Modification of Decision 06-10-019 filed by SDG&E on October 29, 

2009.  

The rules and procedures for procuring and trading TRECs and using 

them for RPS compliance that are set forth in this decision are summarized for 

informational purposes only in Appendix D. 

5. Comments on Proposed Decision
The revised proposed decision of ALJ Simon in this matter was mailed to 

the parties in accordance with Section 311 of the Public Utilities Code and 

comments were allowed under Rule 14.3 of the Commission’s Rules of Practice 

and Procedure.  Comments were filed on January 19, 2009 by AReM and WPTF 

(jointly; collectively, AReM); BVES; Bonneville Power Administration (BPA); 

California Wastewater Climate Change Group; CalWEA; CEERT; DRA; 

Evolution Markets; GPI; Iberdrola; IEP; Lakeview Light & Power, LL&P Wind 

Energy, Inc., and Lakeview Green Energy, Inc. (jointly; collectively, Lakeview); 

LSA; LS Power Associates (LS Power); NaturEner USA; PacifiCorp; PG&E; SCE; 

SDG&E; Sempra Generation; Shell Energy North America; SMUD; Solar Alliance; 

TransAlta Corporation; TURN; and UCS.  With the permission of the ALJ, Bloom 

Energy filed its comments on January 20, 2009.123

                                             
122  Three issues were transferred to R.08-08-009 in April 2009.
123  Motions for party status were filed on January 15, 2010 by LS Power Associates, L.P. 
and by Sempra Generation.  Motions were filed on January 19, 2010 by TransAlta 

Footnote continued on next page



R.06-02-012  ALJ/AES/tcg DRAFT (Rev. 12)

- 83 -

Reply comments were filed on January 25, 2010 by Aglet, AReM, CEERT, 

DRA, Evolution Markets, Iberdrola, IEP, CAISO, LS Power, Mountain Utilities, 

PG&E, Pilot Power, SMUD, SCE, Solar Alliance, TURN, and UCS.

The majority of the comments focused on the classification of transactions

as REC-only or bundled, and the limit on the proportion of APT that can be met 

with REC-only transactions.  DRA, GPI, PacifiCorp, Solar Alliance, and TURN 

support the criteria for classification of REC-only contracts in the RPD.  CEERT, 

Evolution Markets, PG&E, Pilot Power, SCE, and SMUD oppose them.  The 

helpful comments of BPA and CAISO do not take a position.

Most parties support the use of some criteria for differentiating bundled 

from REC-only contracts, but propose modifications to the RPD.124  We adopt the 

suggestion that transactions that are "electrically equivalent" to the direct 

interconnection criterion in the RPD should also be included in the "bundled 

transaction" classification.125  Staff will further investigate the use of firm 

transmission, which was advanced by several parties as an indication of a 

bundled transaction.

The temporary limit on the use of TRECs for RPS compliance is supported 

by GPI and Solar Alliance, and opposed by AReM, Lakeview, NaturEner, PG&E, 

                                                                                                                                                 
Corporation; Lakeview; and California Wastewater Climate Change Group.  Bloom 
Energy Corporation filed its motion on January 20, 2010 and BPA filed its motion on 
January 21, 2010.  BPA's motion was granted by the ALJ's Ruling Granting Motion for 
Party Status (January 27, 2010); the other motions were granted by the ALJ's Ruling 
Granting Motions for Party Status (January 22, 2010).
124  AReM, CalWEA, CEERT, Iberdrola, IEP, LSA, Lakeview, LS Power, NaturEner, 
Sempra, SDG&E, and UCS are in this group.  
125  CalWEA, Iberdrola, and IEP advance this view.  LSA and UCS support it.  Sempra 
Generation provides useful information to support this clarification.
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Pilot Power, SCE, and Shell.  Aglet, CEERT, LSA, Sempra, TURN, and UCS 

propose modified limits.  We agree with LSA that, since we now include a 

greater range of transactions in the bundled transaction category, the TREC 

usage limit should be reduced.  Most parties126 proposing a specific amount for a 

lower limit identify 25% of APT as the appropriate limit; we agree.

We are also persuaded by SDG&E and TURN that the temporary limit on 

the use of TRECs for RPS compliance should not be applied to TRECs from 

contracts previously approved by the Commission if applying the limit to those 

deliveries would cause the LSE to exceed the TREC usage limit.

Several commenters127 on the RPD argue that the classification of REC-only 

contracts, the usage limit, or the combination of the two creates an impact on 

interstate commerce that runs afoul of the commerce clause of the United States 

Constitution (Art. I, sec. 8, cl. 3).128  These parties assert that the RPD 

impermissibly favors RPS-eligible generators located in California over 

generators that are not located in California and are not interconnected to a 

California balancing authority area. 

These arguments against the TRECs regime in the RPD are not persuasive.  

As an initial matter, the RPD makes no distinctions among RPS procurement 

contracts that expressly convey only RECs and not energy.  Any generator within 

                                             
126  Aglet, TURN, and UCS.
127  Iberdrola, Lakeview, NaturEner, Pilot Power, SCE, and SDG&E raise this issue.  
DRA argues that the RPD is not in conflict with the Commerce Clause.
128  This clause provides that:

The Congress shall have power. . . to regulate commerce with foreign nations, and 
among the several states, and with the Indian Tribes. . .
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the WECC can enter into a REC-only contract with a California RPS-obligated 

LSE, so long as the CEC's criteria for eligibility and delivery are met.  

The parties' arguments focus on the classification of REC-only and bundled 

contracts where both RECs and energy are initially conveyed to the buyer.  The 

classification announced in the RPD is not based on political boundaries, and it 

does not equate to a state-based classification in practice.  The electrical 

boundaries of California balancing authority areas extend outside the state, and 

indeed outside the country, into Mexico.  As TURN notes in its reply comments 

on the RPD, about 23% of the pending requests by renewable generators for 

interconnection to the CAISO are made by generators located outside the state 

border of California.  

The changes made to the RPD in response to comments about the "bright-

line" test in the RPD further erode the claim that the treatment of REC-only 

contracts discriminates against RPS-eligible generators located outside 

California.129  This decision now includes as bundled RPS contracts (i.e., contracts 

with energy that can directly serve California load) those contracts using 

dynamic transfers from RPS-eligible generators located outside California to 

California balancing authorities.  This improvement to the technical accuracy of 

the classification made in the RPD also has the effect of clarifying that generators 

throughout the WECC may enter into RPS bundled contracts, since dynamic 

transfer arrangements are not limited to balancing authority areas that are 

immediately adjacent to one another.130

                                             
129  See § 4.5, above, for a detailed discussion of these adjustments.
130  CAISO Dynamic Transfer Issue Paper at 16.
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Parties' concerns about the effect of the temporary TREC usage limit on 

interstate commerce are misplaced.  The usage limit applies to all REC-only 

contracts, whether the generator is located within California or outside its 

borders.  Depending on its RPS procurement decisions, an LSE could fill its entire 

annual usage limit with REC-only transactions with generators located outside 

California, or entirely with REC-only transactions with generators located in 

California, or with some combination of generation resources.  The usage limit 

itself does not create any RPS procurement requirements, nor does it require any

particular pattern of RPS procurement.

In response to a number of suggestions, we provide a fixed date for the 

expiration of the temporary TREC usage limit and price cap on REC-only 

purchases, as well as topics the Commission should consider if it decides to 

review the usage limit and price cap prior to their expiration. 

Parties' comments on the temporary cap on utility payments for TRECs do 

not present new policy arguments; the RPD remains substantially unchanged on 

this point.  Several suggestions for clarifications to this section are adopted.

All comments and reply comments have been carefully considered; only 

those areas with the most interest from commenters are discussed in this section.  

The RPD has been thoroughly revised in response to the full range of comments, 

as well as to improve clarity and consistency, and to correct minor errors. 

6. Assignment of Proceeding
Michael R. Peevey is the assigned Commissioner and Anne E. Simon and 

Burton W. Mattson are the assigned ALJs for this proceeding.
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Findings of Fact
1. Allowing the use of TRECs for RPS compliance will give RPS-obligated 

LSEs increased options for RPS compliance, and may reduce complexity and 

costs of RPS procurement contracting.

2. The use of TRECs for RPS compliance will be substantially compatible with 

existing RPS flexible compliance rules.

3. As the California TREC market develops, it is likely to provide support for 

the development of new RPS-eligible generation.

4. In view of the benefits of the use of TRECs for RPS compliance and the 

development of a viable TREC market, it is reasonable to allow the use of TRECs 

for RPS compliance, subject to reasonable conditions.

5. This Commission adopted the report on the tracking system required by § 

399.16(a)(1) by Res. E-4178 (November 21, 2008).

6. The CEC adopted the report on the tracking system required by § 

399.16(a)(1) at its business meeting on December 3, 2008.

7. In order to maximize benefits to ratepayers, it is reasonable to classify RPS 

procurement transactions that convey energy and RECs as bundled transactions 

when these transactions serve California customer load without the substitution 

of energy from firming and/or shaping arrangements prior to the energy being 

scheduled in a California balancing authority.

8. Because the RPS-eligible energy is delivered directly to California's system, 

California customers receive the maximum benefit of RPS procurement 

transactions when the generator of the energy associated with a REC has its first 

point of interconnection with the WECC transmission system with a California 

balancing authority area, or when the energy procured is dynamically 

transferred to a California balancing authority.
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9. In the early years of a California TREC market, prior to LSEs' attaining the 

goal of 20% of retail sales from RPS-eligible generation resources, demand for 

TRECs is likely to exceed supply.

10. REC-only contracts are likely to provide fewer potential benefits to 

ratepayers than contracts for RPS procurement that include both RECs and 

RPS-eligible energy.  In light of this differential in potential benefits, it is 

reasonable to impose on the three large IOUs a temporary limit of 25% of APT 

annually on their use of TRECs for RPS compliance.

11. In order to provide protections for ratepayers from the potential for 

volatility and spikes in TREC prices without damaging the basic structure of the 

TREC market or undermining the financial incentives for new renewable 

construction that are among the longer-term benefits of a TREC market, it is 

reasonable to impose a temporary price cap of $50/REC for TREC purchases by 

IOUs.

12. Solely for purposes of determining whether the contract price is reasonable 

and the price of TRECs is at or below the reviewable price cap, it is reasonable to 

develop a method to infer the price for a TREC based on a forecast of the market 

price for the associated energy if the contract does not specifically identify the 

REC price.

13. In order to promote liquidity in the TREC market, it is reasonable to 

impose a limit on the period of time that TRECs and RECs associated with energy 

in bundled contracts may be held in an active WREGIS sub-account before being 

retired for RPS compliance.

14. Allowing LSEs to unbundle and sell RECs from bundled contracts for 

RPS-eligible energy, on both a spot and forward basis, will promote liquidity in 

the TREC market and provide RPS compliance flexibility.
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15. Because it is not always possible for the viability of REC-only contracts to 

be assessed in the same way as bundled contracts, it is reasonable to limit the 

earmarking of REC-only contracts to those contracts between an RPS-obligated 

LSE and one RPS-eligible generator providing the TRECs.

16.  It is reasonable to allow REC-only transactions as well as bundled 

transactions to be used to make up shortfalls in RPS procurement in prior years 

in accordance with the flexible compliance rules and the limits on TREC usage set 

forth in this decision.

17. In order to preserve the Commission's ability to determine compliance 

with RPS obligations and to eliminate the potential for double-counting of some 

RECs, it is reasonable to prohibit the unbundling and trading of RECs from the 

first three years of deliveries of any RPS procurement contract, whether bundled 

or REC-only, that has been earmarked.

18. In view of the uncertainties involved in the early years of a new TREC 

market, it is reasonable to provide for regular reports by RPS-obligated LSEs of 

their purchases and sales of TRECs including prices of the transactions.  This 

information may be used in assessments of market performance by Energy 

Division staff and, as needed, review by the Commission of the market rules set 

forth in this order.

Conclusions of Law
1. The use of TRECs for RPS compliance should be authorized.

2. All statutory preconditions to this authorization have been met.

3. Procurement and trading of RECs that meet the requirements of D.08-08-

028 and any subsequent Commission decision or any applicable legislation 

characterizing RECs should begin not earlier than the effective date of this 

decision.
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4. Only RECs tracked in WREGIS should be allowed to be used for RPS 

compliance.

5. LSEs should be allowed to unbundle and sell RECs from bundled contracts 

for RPS-eligible energy, on both a spot and forward basis, subject to conditions 

that promote RPS compliance and prevent double-counting.

6. Existing RPS flexible compliance rules should be applied to the use of 

TRECs for RPS compliance, with the following adjustments:

a.  REC-only contracts between an LSE and one RPS-eligible 
generator supplying the TRECs may be earmarked. 

b.  RECs may not be unbundled or traded in the first three years of 
contracts (whether bundled or REC-only) that have been 
earmarked.

c.  REC-only contracts that are used for earmarking will count 
against any TREC usage limitation in the year the TRECs are used 
for RPS compliance.

7. RECs associated with RPS-eligible generation under contracts with 

California RPS-obligated LSEs or POUs signed prior to 2005 that do not allocate 

ownership or disposition of RECs as well as RECs associated with RPS-eligible 

generation under contracts pursuant to PURPA between QFs and California LSEs 

or POUs signed after January 1, 2005 may not be unbundled or used for RPS 

compliance separate from the associated energy.

8. A reasonable limit on the period of time that TRECs and RECs associated 

with energy delivered in bundled contracts used for RPS compliance may be held 

in an active WREGIS sub-account before being retired for RPS compliance should 

be imposed.

9. In order to allow flexibility in RPS procurement and compliance, IOUs 

should be able to enter into voluntary TREC transactions even if their cost 
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limitation, as set out in § 399.15(d), has been reached, so long as the usage limit, 

price cap, and other requirements in this decision are met.

10. In order to maximize the benefit California consumers receive from the 

procurement of RPS-eligible energy and of TRECs, all procurement that does not 

meet the Commission's criteria for classification as bundled RPS transactions 

should be classified as REC-only transactions.  Transactions in which RECs and 

energy are procured from RPS-eligible generators for which the first point of 

interconnection with the WECC interconnected transmission system is in a 

California balancing authority area, or transactions using dynamic transfer 

arrangements with a California balancing authority, should be considered 

bundled procurement for RPS compliance purposes.  All other RPS procurement 

transactions should be considered REC-only at this time.

11. Transactions in which RECs and RPS-eligible energy are procured from a 

generator whose first point of interconnection with the WECC interconnected 

transmission system is not a California balancing authority, and the transaction 

does not make use of dynamic transfer arrangements with a California balancing 

authority, that were approved by the Commission prior to the effective date of 

this decision should be counted as REC-only transactions as of the effective date 

of this decision.  All deliveries from such transactions that occurred prior to the 

effective date of this decision should count as bundled transactions.

12. A temporary limit on the proportion of annual RPS procurement 

obligations that can be met by using TRECs should be imposed on the three large 

IOUs.

13. In order to recognize the legitimate expectations of the parties to RPS 

contracts now classified as REC-only that were approved by the Commission 

prior to the effective date of this decision, the temporary limit on the use of 
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TRECs for RPS compliance provided in this decision should not be applied to 

deliveries to an LSE from contracts classified as REC-only by this decision, but 

which were previously approved by the Commission, if the deliveries would 

cause the LSE to exceed the TREC usage limit.  In this circumstance, the LSE 

should not be allowed use any TRECs associated with contracts that were not 

approved by the Commission prior to the effective date of this decision for 

compliance in that year that would exceed the 25% annual limit.

14. A temporary cap on the price a utility may pay for a TREC should be 

imposed.

15. The temporary price cap for IOU purchases of TRECs should not be treated 

as a per se reasonable price for a TREC.

16. IOUs should include proceeds of the sale of TRECs in their ERRA or ECAC 

accounts, or equivalents (such as power purchase accounts) for the benefit of 

ratepayers.  Any IOU not currently having an appropriate accounting method 

should file an advice letter within 90 days of the date of this decision proposing 

an accounting method.

17. In order to allow multi-jurisdictional utilities to recover the reasonable 

costs of REC-only contracts procured solely for California RPS compliance, such 

contracts should be submitted for Commission approval via advice letter.

18. In order to carry out the determinations in this decision, the Director of 

Energy Division should be authorized to develop methods, in consultation with 

the parties and CAISO and other California balancing authorities, if relevant, of 

reviewing and evaluating RPS procurement contracts in which a dynamic 

transfer is an element of the contract.

19. In order to provide the Commission with information to evaluate the role 

of firm transmission in RPS procurement, the Director of Energy Division should 
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be authorized to investigate the use of firm transmission in accordance with the 

guidance provided in this decision.

20. In order to facilitate the integration of TRECs into RPS procurement 

planning and practices, the assigned Commissioner in R.08-08-009 or its 

successor should be authorized to include in that proceeding consideration of 

changes to RPS annual procurement plans, LCBF evaluation methodology, and 

RPS contract approval processes to include procurement of TRECs.

21. In order to facilitate the integration of REC-only transactions into the RPS 

flexible compliance rules, the Director of Energy Division should be authorized, 

consistent with the ALJ’s Reporting Ruling, to make revisions to the RPS 

compliance spreadsheet and other RPS reporting formats to implement the 

requirements and conditions set forth in this order.

22. In order to facilitate the integration of REC-only transactions into the RPS 

procurement process, the Director of Energy Division should be authorized to 

apply current procedures and methods of review of bundled contracts to 

REC-only contracts, with the exception that the fast-track procedure authorized 

by D.09-06-050 should not now be applied to REC-only contracts.

23. In order to facilitate the integration of REC-only transactions into the RPS 

procurement process, utilities that have submitted RPS procurement contracts for 

Commission approval should, if necessary, amend all pending contracts to 

include the STCs related to RECs, and should amend their pending advice letters 

or applications to demonstrate that the contracts conform to the requirements for 

STCs related to RECs.

24. Utilities that are required to submit their RPS procurement contracts for 

Commission approval should submit contracts conveying only RECs and not 

energy for approval not earlier than April 1, 2010.
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25. In order to facilitate the integration of REC-only transactions into the RPS 

procurement process, the Director of Energy Division should be authorized to 

determine the price of the TRECs in transactions for both RECs and energy in 

which no separate price for RECs is indicated and where the RECs are associated 

with energy from generators of RPS-eligible energy for which the generator’s first 

point of interconnection with the WECC interconnected transmission system is 

not with a California balancing authority, and the transaction does not make use 

of dynamic transfer arrangements in a California balancing authority.

26. In order to provide the Commission with information about the initial 

period of the TREC market and the use of TRECs for RPS compliance, the 

Director of Energy Division should prepare a report for the Commission within 

16 months of the effective date of this order, using information provided by all 

RPS-obligated LSEs.  This report should include a recommendation to the 

Commission regarding whether or not the applicable TREC usage limit and price 

cap should be retained or allowed to sunset.

27. In order to allow the use of TRECs for RPS compliance as soon as 

practicable, this order should be effective immediately.

O R D E R

IT IS ORDERED that:

1. Renewable energy credits that are procured and traded separately from the 

associated energy generated by a facility that is eligible for the California 

renewables portfolio standard may be used for compliance with the California 

renewables portfolio standard in accordance with the rules set forth in this 

decision.
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2. Procurement and trading of renewable energy credits for compliance with 

the California renewables portfolio standard in accordance with the rules set 

forth in this decision may commence on the effective date of this decision.  

3. Only renewable energy credits tracked and retired in the Western 

Renewable Energy Generation Information System shall be used for compliance 

with the California renewables portfolio standard. 

4. Any renewable energy credits tracked in the Western Renewable Energy 

Generation Information System that conform to the requirements of Decision 

08-08-028 and any subsequent Commission decision or any applicable California 

legislation characterizing renewable energy credits may be used for compliance 

with the California renewables portfolio standard, subject to the restrictions in 

Ordering Paragraphs 8 and 9, below.

5. Any renewable energy credits tracked in the Western Renewable Energy 

Generation Information System associated with electricity that is eligible for the 

California renewables portfolio standard that was generated on or after January 

1, 2008 may be procured and traded separately from the associated energy, 

subject to the restrictions set forth in Ordering Paragraphs 8, 9, and 14 below.

6. As of the effective date of this decision, a transaction for purposes of 

compliance with the California renewables portfolio standard shall be considered 

a transaction that procures only renewable energy credits if that transaction 

either:

a. Expressly transfers only renewable energy credits and not energy 
from the seller to the buyer; or

b. Transfers both renewable energy credits and energy from the 
seller to the buyer but does not meet the Commission's criteria for 
considering a procurement transaction a bundled transaction for 
purposes of compliance with the California renewables portfolio 
standard.
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All deliveries from transactions described in subsection b, above, made 

prior to the effective date of this decision will be counted as bundled deliveries of 

both renewable energy credits and energy for purposes of compliance with the 

California renewables portfolio standard.

7. The following types of transactions shall be treated as bundled transactions 

for purposes of compliance with the California renewables portfolio standard:

a. Transactions in which energy is acquired from a generator 
certified as  eligible for the California renewables portfolio 
standard and the generator has its first point of interconnection 
with the Western Electricity Coordinating Council interconnected 
transmission system with a California balancing authority; and

b. Transactions in which energy is acquired from a generator 
certified as  eligible for the California renewables portfolio 
standard and the energy from the transaction is dynamically 
transferred to a California balancing authority area.

8. Renewable energy credits associated with electricity generation that is 

eligible for the California renewables portfolio standard delivered under 

procurement contracts signed prior to 2005 with load-serving entities obligated 

under the California renewables portfolio standard or with California publicly 

owned utilities that do not allocate ownership or disposition of the renewable 

energy credits shall be used for compliance with the California renewables 

portfolio standard only if they are not transferred to an entity other than the 

original buyer in the Western Renewable Energy Generation Information System 

prior to being retired for compliance with the California renewables portfolio 

standard.

9. Renewable energy credits associated with electricity generation that is 

eligible for the California renewables portfolio standard delivered under 

procurement contracts of California utilities for both energy and renewable 
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energy credits pursuant to the federal Public Utility Regulatory Policies Act of 

1978 that were signed after January 1, 2005 with qualifying facilities located in 

California shall be used for compliance with the California renewables portfolio 

standard only if they are not transferred to an entity other the original buyer in 

the Western Renewable Energy Generation Information System prior to being 

retired for compliance with the California renewables portfolio standard.

10. In order to be used for compliance with the California renewables portfolio 

standard, renewable energy credits may be retained in active sub-accounts in the 

Western Renewable Energy Generation Information System for no more than 

three compliance years (inclusive of the year in which the electricity associated 

with the renewable energy credits was generated) after the electricity associated 

with the renewable energy credits was generated before being transferred to the 

Western Renewable Energy Generation Information System retirement 

sub-account of a load-serving entity obligated under the California renewables 

portfolio standard.

11. Once renewable energy credits are retired in the Western Renewable 

Energy Generation Information System for use for compliance with the California 

renewables portfolio standard, they may be banked for compliance with the 

California renewables portfolio standard in future years in accordance with the 

flexible compliance rules for the California renewables portfolio standard.

12. Subject to the restrictions in Ordering Paragraphs 8, 9, and 14, the 

renewable energy credits from bundled contracts currently delivering energy 

eligible under the California renewables portfolio standard may be unbundled 

and traded separately from the associated energy in accordance with the rules set 

forth in this decision, so long as, once the renewable energy credits have been 
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sold, the associated energy is not used for compliance with the California 

renewables portfolio standard.

13. Subject to the restrictions in Ordering Paragraphs 8, 9, and 14, the 

renewable energy credits from bundled contracts scheduled to deliver energy 

eligible for the California renewables portfolio standard in the future may be 

unbundled and traded on a forward basis separately from the associated energy, 

so long as, once the renewable energy credits are generated, they are tracked in 

the Western Renewable Energy Generation Information System and, once the 

renewable energy credits have been sold, the associated energy is not used for 

compliance with the California renewables portfolio standard.

14. Renewable energy credits may not be unbundled and traded from the first 

three years of deliveries under any bundled procurement contract for compliance 

with the California renewables portfolio standard that has been earmarked to 

apply to a shortfall in meeting the annual procurement target of a load-serving 

entity obligated under the California renewables portfolio standard in the year 

the bundled contract was signed, subject to the restrictions in Ordering 

Paragraphs 8 and 9.

15. Contracts for delivery of renewable energy credits only between a load-

serving entity and one generator of energy eligible under the California 

renewables portfolio standard that supplies all the renewable energy credits in 

the contract may be earmarked for purposes of compliance with the California 

renewables portfolio standard, but no other types of contracts for delivery of 

renewable energy credits only may be earmarked.  The tradable renewable 

energy credits from such contracts shall count against any annual limit on the use 

of tradable renewable energy credits in the year that the tradable renewable 
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energy credits are used for compliance with the California renewables portfolio 

standard.

16. Renewable energy credits may not be sold or traded from the first three 

years of deliveries from a procurement contract for renewable energy credits 

only that has been earmarked to apply to a shortfall in meeting the annual 

procurement target of a load-serving entity obligated under the California 

renewables portfolio standard in the year the contract for the delivery of 

renewable energy credits was signed.

17. Pacific Gas and Electric Company, San Diego Gas & Electric Company, and 

Southern California Edison Company may each use renewable energy credits 

procured from contracts for renewable energy credits only to meet no more than 

25 percent of their annual procurement targets for the California renewables 

portfolio standard, beginning with the 2010 compliance year.  

18. The temporary limit on the use of tradable renewable energy credits for 

compliance with the California renewables portfolio standard shall not be 

applied to deliveries to a load-serving entity obligated under the California 

renewables portfolio standard from contracts that are classified by this decision 

as contracts for renewable energy credits only, but were approved by the 

Commission prior to the effective date of this decision, if such deliveries would 

cause that load-serving entity to exceed the annual limit on the use of tradable 

energy credits for compliance with the California renewables portfolio standard.  

In this circumstance, the LSE may not use any tradable renewable energy credits 

associated with contracts that were not approved by the Commission prior to the 

effective date of this decision for compliance in that year that would exceed the 

25% annual limit. 
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19. The temporary limit on the use of tradable renewable energy credits for 

compliance with the California renewables portfolio standard shall terminate 

December 31, 2011, unless the Commission acts to review, extend, or modify it, or 

to terminate the limit prior to its expiration.

20. No renewable energy credits procured through contracts for renewable 

energy credits only for which the levelized amount paid is greater than $50.00 

per renewable energy credit may be used by any investor-owned utility for 

compliance with the California renewables portfolio standard.  This limit applies 

only to those renewable energy credits procured by multi-jurisdictional utilities 

exclusively for use in complying with their California renewables portfolio 

standard procurement obligations.  

21. The temporary limit on the price paid by an investor-owned utility for 

tradable renewable energy credits procured through contracts for tradable 

renewable energy credits only for compliance with the California renewables 

portfolio standard shall terminate December 31, 2011, unless the Commission 

acts to review, extend, or modify it, or to terminate the limit prior to its 

expiration.

22. Investor-owned utilities that have reached the procurement cost limitation 

for compliance with the California renewables portfolio standard set forth in 

Public Utilities Code Section 399.15(d) may enter into voluntary transactions for 

renewable energy credits in accordance with the rules set forth in this decision.

23. Investor-owned utilities shall promptly set up an appropriate accounting 

method to apply proceeds of the sale of renewable energy credits for the benefit 

of ratepayers.  Any investor-owned utility not currently having an appropriate 

accounting method shall file an advice letter within 90 days of the effective date 

of this decision proposing an accounting method.
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24. Any contracts for renewable energy credits only that are procured solely 

for compliance with the California renewables portfolio standard for which a 

multi-jurisdictional utility seeks recovery of costs must be submitted for 

Commission approval by means of an advice letter.

25. The Director of Energy Division is authorized to develop methods, in 

consultation with the parties and California Independent System Operator, and 

other California balancing authorities, if relevant, of reviewing and evaluating 

procurement contracts for compliance with the California renewables portfolio 

standard in which a dynamic transfer is an element of the contract.

26. The Director of Energy Division shall take appropriate steps to obtain 

information that will enable a definitive determination of how to classify 

transactions for RPS procurement that include firm transmission arrangements 

but not dynamic transfers to a California balancing authority and will allow the 

development of criteria for reviewing and evaluating such contracts that are 

presented for Commission approval.  The Director of Energy Division may also, 

in the Director's discretion, provide recommendations to the Commission about 

the classification and evaluation of such transactions.  Such recommendations 

may be in the form of a report, or in the form of a resolution prepared for the 

Commission's consideration.

27. The Director of Energy Division is authorized to review existing reporting 

formats and tools for the California renewables portfolio standard and undertake 

appropriate revisions to allow complete reporting and monitoring of the 

provisions in this order.

28. The Director of Energy Division is authorized to apply current procedures 

and methods of review of bundled contracts for procurement under the 

California renewables portfolio standard by investor-owned utilities to contracts 
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for renewable energy credits only, with the exception that the fast-track 

procedure authorized by Decision 09-06-050 may not now be applied to 

procurement of renewable energy credits only.

29. The Director of Energy Division is authorized to develop and apply a 

method for inferring the price of renewable energy credits in transactions for 

both renewable energy credits and energy in which no separate price for the 

renewable energy credits is indicated and where the renewable energy credits are 

associated with energy from generators of energy eligible under the California 

renewables portfolio standard for which the first point of interconnection with 

the Western Electricity Coordinating Council interconnected transmission system 

is not a California balancing authority and a dynamic transfer with a California 

balancing authority is not an element of transaction.

30. The Director of Energy Division may require the submission of appropriate 

documentation to verify compliance with any of the requirements set forth in this 

Order, including but not limited to purchases, sales, and prices of renewable 

energy credits.

31. The Director of Energy Division shall review and compile information 

about the market for tradable renewable energy credits and the use of tradable 

renewable energy credits for compliance with the California renewables portfolio 

standard provided by load-serving entities obligated under the California 

renewables portfolio standard in their advice letters or applications seeking 

approval of contracts for procurement of renewable energy credits only, in their 

semiannual compliance reports, and in response to other request for information 

made by Energy Division staff.  The Director of Energy Division shall include 

analysis of this information in a report to be provided to the Commission not 

more than 16 months from the effective date of this decision.  The report shall 
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also include recommendations about whether the Commission should review, 

modify, or extend the annual limit on the use of tradable renewable energy 

credits for compliance with the California renewables portfolio standard 

program, or whether the Commission should let the limit expire.  The report shall 

also include recommendations about whether the Commission should review, 

modify, or extend the  limit on the price an investor-owned utility may pay for 

tradable renewable energy credits for compliance with the California renewables 

portfolio standard program, or whether the Commission should let the limit 

expire.

32. The Director of Energy Division shall include in the format for advice 

letters seeking Commission approval of contracts for procurement of tradable 

renewable energy credits for compliance with the California renewables portfolio 

standard the following information from the utility submitting the advice letter:

 Whether the generation facility or facilities producing the energy 
eligible for the California renewables portfolio standard that is 
associated with the renewable energy credits to be procured 
entered commercial operation prior to January 1, 2005, or after 
January 1, 2005, or was not in commercial operation at the time 
the contract was signed;

 the sum of all delivered and expected tradable renewable energy 
credits purchased through contracts executed by the utility to 
date and how this compares to any applicable annual limit on the 
use of tradable renewable energy credits for compliance with the 
California renewables portfolio standard; 

 the sum of all delivered and expected tradable renewable energy 
credits purchased by that utility through contracts for the 
procurement of renewable energy credits only with facilities that 
are or were already online as of the execution date of their 
associated contract for procurement of tradable renewable energy 
credits , and how this compares to the applicable annual limit on 
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the use of tradable renewable energy credits for compliance with 
the California renewables portfolio standard;

 the sum of all delivered and expected tradable renewable energy 
credits purchased by that utility through contracts for the 
procurement of renewable energy credits only with facilities that 
are not or were not online as of the execution dates of their 
associated contracts, and how this compares to the applicable 
annual limit on the use of tradable renewable energy credits for 
compliance with the California renewables portfolio standard;

 a comparison of the price of the renewable energy credits in the 
contract that is the subject of the advice letter and the price of 
renewable energy credits from all contracts for the procurement 
of renewable energy credits only with facilities that were online 
as of the execution date of their associated contracts; and  

 a comparison of the price of the renewable energy credits in the 
contract that is the subject of the advice letter and the price of  
renewable energy credits from all contracts for the procurement 
of renewable energy credits only with facilities that were not yet 
online as of the execution date of their associated contracts.

33. Pacific Gas and Electric Company, San Diego Gas & Electric Company, and 

Southern California Edison Company shall each file and serve amendments to 

their 2010 annual procurement plans for compliance with the California 

renewables portfolio standard that have been submitted in Rulemaking 

08-08-009, on a schedule to be set by the assigned administrative law judge.  The 

amendments shall address each utility's anticipated plans for the use of tradable 

renewable energy credits to meet their procurement obligations under the 

California renewables portfolio standard.  The amendments shall include as 

much detail as currently possible on whether the utility intends to use long-term 

or short-term contracts, and whether the utility expects to contract with newly 

constructed generation, or acquire tradable renewable energy credits from 
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facilities that are currently on line.  The amendments shall also explain how these 

transactions will promote the development of new renewable facilities in 

California and the area served by the Western Electricity Coordinating Council.

34. The assigned Commissioner in Rulemaking 08-08-009 is authorized to 

initiate review and revision of the methodology for identifying least cost and 

best-fit resources for procurement for compliance with the California renewables 

portfolio standard.  The review shall include, among other issues, consideration 

of revisions to the least cost and best-fit methodology that will encourage greater 

reliance on procurement transactions that lead to the construction of additional 

capacity for generation that is eligible for procurement for compliance with the 

California renewables portfolio standard. 

35. The following non-modifiable standard terms and conditions shall be 

included in all contracts for procurement for compliance with the California 

renewables portfolio standard, whether bundled contracts or purchases of 

renewable energy credits only:
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a. STC REC-1.  Transfer of renewable energy credits 

Seller and, if applicable, its successors, represents and warrants 
that throughout the Delivery Term of this Agreement the 
renewable energy credits transferred to Buyer conform to the 
definition and attributes required for compliance with the 
California Renewables Portfolio Standard, as set forth in 
California Public Utilities Commission Decision 08-08-028, and as 
may be modified by subsequent decision of the California Public 
Utilities Commission or by subsequent legislation.  To the extent 
a change in law occurs after execution of this Agreement that 
causes this representation and warranty to be materially false or 
misleading, it shall not be an Event of Default if Seller has used 
commercially reasonable efforts to comply with such change in 
law.

b.  STC REC-2. Tracking of RECs in WREGIS 

Seller warrants that all necessary steps to allow the renewable 
energy credits transferred to Buyer to be tracked in the Western 
Renewable Energy Generation Information System will be taken 
prior to the first delivery under the contract.

36. The following non-modifiable standard terms and conditions shall be 

included in all contracts for purchase of renewable energy credits only of 

regulated utilities other than multi-jurisdictional utilities:

STC REC-3.  CPUC Approval 

“CPUC Approval” means a final and non-appealable order of the 
CPUC, without conditions or modifications unacceptable to the 
Parties, or either of them, which contains the following terms:

(a) approves this Agreement in its entirety, including payments 
to be made by the Buyer, subject to CPUC review of the Buyer’s 
administration of the Agreement; and

(b) finds that any procurement pursuant to this Agreement is 
procurement of renewable energy credits that conform to the 
definition and attributes required for compliance with the 
California Renewables Portfolio Standard, as set forth in 
California Public Utilities Commission Decision 08-08-028, and as 
may be modified by subsequent decision of the California Public 
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Utilities Commission or by subsequent legislation, for purposes 
of determining Buyer’s compliance with any obligation that it 
may have to procure eligible renewable energy resources 
pursuant to the California Renewables Portfolio Standard (Public 
Utilities Code Section 399.11 et seq.), Decision 03-06-071, or other 
applicable law.

CPUC Approval will be deemed to have occurred on the date 
that a CPUC decision containing such findings becomes final and 
non-appealable. 

STC 17.  Applicable Law

Governing Law. This agreement and the rights and duties of the 
parties hereunder shall be governed by and construed, enforced 
and performed in accordance with the laws of the state of 
California, without regard to principles of conflicts of law. To the 
extent enforceable at such time, each party waives its respective 
right to any jury trial with respect to any litigation arising under 
or in connection with this agreement.

37. Utilities that have submitted for Commission approval contracts for 

procurement for compliance with the California renewables portfolio standard  

shall, if necessary, amend all pending contracts to include the standard terms  

and conditions related to renewable energy credits set forth in Ordering 

Paragraphs 35 and 36 above, and shall amend their pending advice letters or 

applications to demonstrate that the contracts conform to the requirements for 

standard terms and conditions related to renewable energy credits.

38. Not earlier than April 1, 2010, utilities may submit for Commission 

approval contracts conveying only renewable energy credits and not energy that 

conform to the requirements of this order.

39. The issues in the Second Amended Scoping Memo and Ruling of Assigned 

Commissioner (February 25, 2008) have either been transferred to Rulemaking 

(R.) 08-08-009 by the Assigned Commissioner's Ruling Transferring 
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Consideration of Certain Issues from R.06-02-012 to R.08-08-009 (April 3, 2009) or 

resolved in this proceeding.  This proceeding is therefore resolved for the 

purpose of compliance with Public Utilities Code Section 1701.5.  However, the 

proceeding remains open to address the Petition for Modification of Decision 

06-10-019, filed October 29, 2009.

This order is effective today.

Dated , at San Francisco, California. 
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APPENDIX A

Public Utilities Code Section 399.16
§ 399.16.  Use of renewable energy credits to satisfy the requirements of the 
renewables portfolio standard

(a) The commission, by rule, may authorize the use of renewable energy credits 
to satisfy the requirements of the renewables portfolio standard established 
pursuant to this article, subject to the following conditions:

(1) Prior to authorizing any renewable energy credit to be used toward satisfying 
annual procurement targets, the commission and the Energy Commission shall 
conclude that the tracking system established pursuant to subdivision (c) of 
Section 399.13, is operational, is capable of independently verifying the electricity 
generated by an eligible renewable energy resource and delivered to the retail 
seller, and can ensure that renewable energy credits shall not be double counted 
by any seller of electricity within the service territory of the Western Electricity 
Coordinating Council (WECC).

(2) A renewable energy credit shall be counted only once for compliance with 
the renewables portfolio standard of this state or any other state, or for verifying 
retail product claims in this state or any other state.

(3) The electricity is delivered to a retail seller, the Independent System 
Operator, or a local publicly owned electric utility.

(4) All revenues received by an electrical corporation for the sale of a renewable 
energy credit shall be credited to the benefit of ratepayers.

(5) No renewable energy credits shall be created for electricity generated 
pursuant to any electricity purchase contract with a retail seller or a local publicly 
owned electric utility executed before January 1, 2005, unless the contract 
contains explicit terms and conditions specifying the ownership or disposition of 
those credits. Deliveries under those contracts shall be tracked through the 
accounting system described in subdivision (b) of Section 399.13 and included in 
the baseline quantity of eligible renewable energy resources of the purchasing 
retail seller pursuant to Section 399.15.

(6) No renewable energy credits shall be created for electricity generated under 
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any electricity purchase contract executed after January 1, 2005, pursuant to the 
federal Public Utility Regulatory Policies Act of 1978 (16 U.S.C. Sec. 2601 et seq.). 
Deliveries under the electricity purchase contracts shall be tracked through the 
accounting system described in subdivision (b) of Section 399.12 and count 
toward the renewables portfolio standard obligations of the purchasing retail 
seller.

(7) The commission may limit the quantity of renewable energy credits that may 
be procured unbundled from electricity generation by any retail seller, to meet 
the requirements of this article.

(8) No electrical corporation shall be obligated to procure renewable energy 
credits to satisfy the requirements of this article in the event that the total costs 
expended above the applicable market prices for the procurement of eligible 
renewable energy resources exceeds the cost limitation established pursuant to 
subdivision (d) of Section 399.15.

(9) Any additional condition that the commission determines is reasonable.

(b) The commission shall allow an electrical corporation to recover the reasonable 
costs of purchasing renewable energy credits in rates.

(END OF APPENDIX A)
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APPENDIX B

STAFF STRAW PROPOSAL

COMPLIANCE QUESTIONS STRAW PROPOSAL
Market Participants

• Who can participate in the 
California compliance REC market?

• Should the REC trading rules
differ for third parties (any non
RPS-obligated entity)?

There are no limits on market 
participation.

To the greatest extent possible, rules 
should be consistent for all 
participants.

TREC Usage Limits
• Pursuant to Pub. Util. Code § 
399.16(a)(7), the Commission may 
limit the quantity of tradable RECs 
(TRECs) procured for RPS 
compliance.

• Should there be a limit on the 
quantity of tradable RECs that can 
be used by LSEs for RPS 
compliance? Should the limit be 
different for different classes of 
LSEs?

To address usage limits, a minimum 
quota mechanism, similar to the one 
set forth in D.07-05-028 for short 
term contracts, will be applied to 
TRECs. 

The minimum quota will allow, in 
any calendar year, LSEs to count 
short-term REC contracts for RPS 
compliance only if, in the same 
calendar year, the LSE signs long-
term bundled contracts or bundled 
contracts with new facilities whose 
aggregated annual expected 
deliveries131 total at least 0.25% of its 
prior year’s retail sales.

                                             
131  This is different from the minimum quota framework set forth in D.07-05-028, which 
requires that the total deliveries expected from the long-term contracts and contracts 
with new facilities are greater than 0.25% of prior year’s retail sales before short-term 
contracts can be signed.



R.06-02-012  ALJ/AES/tcg DRAFT (Rev. 12)

-B 2 -

Flexible Compliance: Banking
• Should tradable RECs have an 
“expiration date”?

• Should RPS-obligated LSEs be 
able to “bank" tradable RECs 
without limitation as to quantity?

• Should RPS-obligated LSEs be 
able to "bank" tradable RECs 
without temporal limitations?

Note: Currently, there are no temporal 
or
quantity restrictions for banking 
bundled
RPS contracts. Flexible compliance is
tracked for each LSE in its Reporting 
and
Compliance Spreadsheet submitted in
biannual performance reports required 
by D.06-10-050.

Banking within WREGIS

In order for tradable RECs to be 
used for RPS compliance, they must 
be retired132 in WREGIS within three 
compliance years (including 
compliance year in which it was 
generated).133

Banking after WREGIS

After RECs are retired in WREGIS, 
they can be banked indefinitely for 
RPS compliance purposes.

The flexible compliance for RECs 
and RPS bundled procurement will 
be tracked by the Compliance 
Spreadsheets submitted as part of 
the biannual Compliance Reports 
(D.06-10-050).

                                             
132  “A Retirement Subaccount is used as a repository for WREGIS Certificates that the Account 
Holder wants to designate as Retired and remove from circulation (e.g., to demonstrate  
compliance with a state’s RPS).  Once a Certificate has been transferred into a WREGIS 
Retirement Subaccount, it cannot be transferred again to any other Account.”  (WREGIS 
Operating Rules, p. 6.)
133  The LSEs should create a banking Active sub-account within WREGIS to ‘hold’ RECs until 
they are retired for compliance purposes.
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Flexible Compliance: Earmarking

• Should earmarking134 be allowed 
for
TRECs?

No tradable RECs can be used for 
earmarking.

No forward REC contracts can be 
used for earmarking.

Treatment of Bundled135 Contracts

• What types of existing and future 
bundled RPS contracts can be 
unbundled for REC trading 
(excluding contracts pursuant to 
Pub. Util. Code § 399.16(a) for which 
no RECs will be created)?

Beginning on January 1, 2009, LSEs 
can unbundle and sell the RECs 
(that are tracked in WREGIS) from 
currently operational RPS projects. 
(Once the RECs are sold, they 
cannot be used for RPS compliance 
by the selling LSE. The null power 
also cannot be used for RPS 
compliance by any LSE.)

Beginning on January 1, 2009, LSEs 
can unbundle and sell RECs (that 
are tracked in WREGIS), on a 
forward basis, from Commission-
approved RPS projects that are not 
yet online.  (Once the RECs are sold, 
they cannot be used for RPS 
compliance by the selling LSE. The 
null power also cannot be used for 
RPS compliance.)

                                             
134  Earmarking is a flexible compliance tool that LSEs can conditionally use to defer deficits. 
See D.06-10-050, Attachment A, pages 9-10.
135  A bundled RPS contract is a power purchase agreement that conveys all energy, capacity 
and environmental attributes to a load-serving entity.
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However, LSEs cannot unbundle the 
first year of a bundled contract if it 
has been set aside for RPS 
earmarking.

- LSEs can unbundle 
subsequent years of an 
earmarked bundled contract

Cost Recovery

• What is the review and approval 
process for IOU REC contracts? 
(Currently, all IOU bundled RPS 
contracts must be filed by advice letter. 
The contract review process for short-
term bundled contracts is being 
separately developed in R.06-02-012.)

• What price evaluation mechanism 
should the
Commission use to evaluate 
whether a REC contract price is 
reasonable?

• Should the Commission establish 
standard terms and conditions 
(modifiable and/or non-modifiable) 
to be contained in REC contracts?

Review process:

Long-term REC contracts (either 
from a solicitation or bilateral) must 
be filed with the Commission by 
advice letter. All short-term REC 
contracts should follow the same 
approval process that is established 
in R.06-02-012 for short-term 
bundled contracts.

Price evaluation criteria:

IOUs should solicit REC contracts in 
their annual renewable RFOs. As 
part of this process, the IOUs must 
modify their least cost, best fit 
(LCBF) evaluation methodologies to 
shortlist the most competitive REC 
contracts. The LCBF methodology 
should compare the benefits and 
costs of bundled contracts with REC 
transactions and evaluate them 
relative to the LSE’s entire RPS 
portfolio. 

A price cap will also be used to 
protect ratepayers from 
unreasonable costs. The price cap 
for any REC contract (short term, 
long term, bid into a solicitation, 
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bilateral) is $35/REC levelized using 
the IOU’s approved discount rate.

Bilateral REC contracts are allowed 
also and are subject to the $35/REC 
levelized price cap.

Standard terms and conditions:

Each REC contract must contain a 
Commission-approved term 
identifying the RECs and their 
attributes transferred to the buyer. 
This term is not modifiable.

(END OF APPENDIX B)
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APPENDIX C

NEW AND REVISED STANDARD TERMS AND CONDITIONS

STC REC-1  Transfer of renewable energy credits (Applies to all REC-only and 

bundled contracts)  

Non-modifiable

Seller and, if applicable, its successors, represents and warrants that 

throughout the Delivery Term of this Agreement the renewable energy credits 

transferred to Buyer conform to the definition and attributes required for 

compliance with the California Renewables Portfolio Standard, as set forth in 

California Public Utilities Commission Decision 08-08-028, and as may be 

modified by subsequent decision of the California Public Utilities Commission or 

by subsequent legislation. To the extent a change in law occurs after execution of 

this Agreement that causes this representation and warranty to be materially 

false or misleading, it shall not be an Event of Default if Seller has used 

commercially reasonable efforts to comply with such change in law.

STC REC-2  Tracking of RECs in WREGIS (Applies to all REC-only and bundled 

contracts) Non-modifiable

Seller warrants that all necessary steps to allow the renewable energy 

credits transferred to Buyer to be tracked in the Western Renewable Energy 

Generation Information System will be taken prior to the first delivery under the 

contract.

STC REC-3  CPUC Approval (Applies to REC-only contracts of regulated utilities 

other than multi-jurisdictional utilities) 
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Non-Modifiable

“CPUC Approval” means a final and non-appealable order of the CPUC, 

without conditions or modifications unacceptable to the Parties, or either of 

them, which contains the following terms:

(a) approves this Agreement in its entirety, including payments to be made 

by the Buyer, subject to CPUC review of the Buyer’s administration of the 

Agreement; and

(b) finds that any procurement pursuant to this Agreement is procurement 

of renewable energy credits that conform to the definition and attributes required 

for compliance with the California Renewables Portfolio Standard, as set forth in 

California Public Utilities Commission Decision 08-08-028, and as may be 

modified by subsequent decision of the California Public Utilities Commission or 

by subsequent legislation, for purposes of determining Buyer’s compliance with 

any obligation that it may have to procure eligible renewable

energy resources pursuant to the California Renewables Portfolio Standard 

(Public Utilities Code Section 399.11 et seq.), Decision 03-06-071, or other 

applicable law.

CPUC Approval will be deemed to have occurred on the date that a CPUC 

decision containing such findings becomes final and non-appealable.

(END OF APPENDIX C)
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APPENDIX D
Summary of TREC Rules Announced in This Decision

This decision sets rules for the use of TRECs for RPS compliance and for the 
TREC market.  The orders and guidance (while not limited by this summary) are
summarized below.  Other sources relevant to TRECs include D.08-08-028, the 
CEC’s RPS Eligibility Guidebook, and the WREGIS Operating Rules.

What is a tradable renewable energy credit (TREC) transaction?
1)  A transaction in which an entity procures only a REC (and not the 

underlying energy) from another entity, or

2)  A transaction conveying both RECs and energy that does not meet the 
Commission's criteria for bundled RPS procurement transactions.  These 
REC-only transactions currently include all procurement from generators 
of RPS-eligible energy for which the first point of interconnection with the 
WECC interconnected transmission system is not a California balancing 
authority, and the transaction does not make use of dynamic transfer 
arrangements in a California balancing authority area.

Effective date of REC trading

 RPS-obligated load-serving entities136 may begin procuring and trading 
RECs on the effective date of this decision.

Eligibility of TRECs

 All TRECs must be associated with RPS-eligible energy generated on or 
after January 1, 2008.

 All TRECs must be tracked in WREGIS to be used for RPS compliance.

 The RECs from bundled contracts currently delivering RPS-eligible 
energy may be unbundled and traded separately from the associated 
energy, subject to the exceptions below.

                                             
136  Load-serving entities (LSEs) include: investor-owned utilities (IOUs), energy service 
providers (ESPs), and community choice aggregators (CCAs).
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 The RECs from bundled contracts scheduled to deliver RPS-eligible 
energy in the future may be unbundled and traded on a forward basis 
separately from the associated energy, subject to the exceptions below.

 Exceptions:

1. RECs associated with RPS-eligible energy delivered under 
procurement contracts signed prior to 2005 with California RPS-
obligated LSEs or publicly owned utilities cannot be traded unless the 
contract explicitly assigns ownership or disposition of the RECs.

2. RECs associated with RPS-eligible energy delivered to 
California utilities under procurement contracts pursuant to the Federal 
Public Utility Regulatory Policies Act of 1978 with qualifying facilities 
signed after January 1, 2005 cannot be traded.

Flexible compliance rules for TRECs
   Commitment and Banking

 In order to be used for RPS compliance, TRECs may be retained in 
active sub-accounts in WREGIS for no more than three calendar years 
(inclusive of the year in which the electricity associated with the RECs was 
generated) after the electricity associated with the RECs was generated. 

 Once RECs are retired in WREGIS for RPS compliance, they may be 
banked for RPS compliance in future years in accordance with the RPS 
flexible compliance rules.

   Earmarking

 TREC contracts between an LSE and one RPS-eligible generator may 
be earmarked for RPS compliance purposes, but no other types of TREC 
contracts may be earmarked.

 An LSE may not unbundle and trade RECs associated with energy 
generated in the first three years of an RPS contract (whether bundled or 
REC-only) that is being used for earmarking.

Filling compliance shortfalls

REC-only contracts may be used to make up shortfalls in APT, so long as 
the total use of TRECs for the year of the shortfall does not exceed the 
applicable limit on TRECs usage.
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Temporary limit on use of TRECs for RPS compliance

 PG&E, SCE, and SDG&E may meet no more than 25% of their APT with 
TRECs.  This limitation will sunset December 31, 2011 unless the 
Commission acts to extend it.

Contract review and approval of TREC transactions

 IOUs may submit TREC contracts for CPUC review and approval by 
advice letter starting April 1, 2010. 

 Energy Division staff may use present methods of analyzing advice letters 
for bundled contracts, and make any adaptations necessary, for reviewing 
REC-only contracts, except that the fast-track process set out in D.09-06-050 
does not apply to TRECs.  These methods may be reviewed in R.08-08-009.

 TRECs for which an IOU pays more than $50/TREC may not be used for 
RPS compliance.  This price cap will sunset December 31, 2011, unless the 
Commission acts to extend it.

 The temporary $50/TREC price cap does not make a TREC priced at or 
below $50 reasonable.  A utility will still have to provide sufficient 
information in its advice letter filing to demonstrate that the TREC contract 
is reasonable.

 All REC-only contracts must contain the following three non-modifiable 
standard terms and conditions:  (1) Transfer of renewable energy credits; 
(2) Tracking of RECs in WREGIS; (3) Applicable Law. 

 REC-only contracts of California IOUs other than MJUs must contain a 
fourth STC:  Commission Approval.

 IOUs may enter into voluntary TREC transactions even if their cost 
limitation pursuant to § 399.15(d) has been reached, so long as they comply 
with the requirements of this decision.

Delivery rules for TREC transactions

 The CEC decides whether a TREC contract satisfies RPS delivery rules.  For 
bundled contracts, the Energy Division may request written confirmation 
from the CEC about whether the contract complies with RPS delivery 
rules.

(END OF APPENDIX D)
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