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O P I N I O N

1. Summary 

Level 3 Communications, LLC (Level 3) holds a certificate of public convenience and necessity (CPCN) to operate in California as competitive local carrier (CLC) of telecommunications services and as a nondominant interexchange carrier (NDIEC). The CPCN authorizes Level 3 to construct and operate its fiber optic telecommunications network within existing utility rights of way (ROWs).  By this application, Level 3 seeks additional authority to undertake specified network construction and operation outside of these ROWs.  We grant the requested authority, as conditioned by the additional environmental review in the mitigated negative declaration, which we adopt.

2. Background

The Commission granted Level 3 both CLC and NDIEC operating authority in Decision (D.) 98-03-066, approving Level 3’s request for a CPCN to operate (1) as a facilities-based provider of competitive local exchange telecommunications services, (2) as a reseller of competitive local exchange telecommunications services within the California service territories of Pacific Bell, GTE California Incorporated, Roseville Telephone Company, and Citizens Telephone Company, and (3) as a NDIEC providing intraLATA toll and intrastate interLATA services.
  The Commission conditioned the authorization upon, among other things, Level 3’s compliance with the final mitigated negative declaration adopted in D.98-03-066 and known as Negative Declaration IX.  Under that environmental document, Level 3 may construct and operate its network only within existing utility ROWs and must file with the Commission for modification of its CPCN, and for supplemental environmental review, before extending the project beyond these ROWs.
 

On June 16, 1999, Level 3 filed this application, which requests modification of the CPCN to authorize construction of specified network elements, and their operation, outside of the ROWs.  No protests were filed.  Level 3 included, as Exhibit 5 of the application, its Proponent’s Environmental Assessment (PEA).  In the ensuing months, Level 3 filed a number of supplements to the PEA, both to better explain certain project elements and to eliminate others from the project, thereby minimizing the total number of off-ROW project elements and the potential for environmental impact.  Level 3 filed the final PEA on February 1, 2000 and by letter dated March 13, 2000, dropped another two project elements from the application.

3. Overview of the Project

Level 3 is in the process of installing within California a fiber optic telecommunications network, which includes approximately 2,000 miles of cable.  The network will stretch south from the Oregon border to Sacramento and then on to the Mexican border.  At Sacramento, the route south divides into two legs; one generally follows the coast and the other passes through the Central Valley.  According to Level 3, the California network will form part of a 15,000-mile state-of-the-art national network “that will change the way people across the U.S., and ultimately, the world, communicate” by offering, among other things, faster and more reliable data transmission.  (PEA, p. 5.) 

The reason for this application, Level 3 states, is that fiber optic network design and engineering undertaken since D.98-03-066 have revealed the need to undertake several categories of off-ROW network construction for long haul cable placement or support facility development at various California locations.
  As finally proposed, this application seeks authorization for a project which consists of 21 project elements -- four kinds of “facility” construction (19 facilities, in all) and two “workarounds”.  The four types of facilities are:

· In Line Amplification (ILA) Facilities -- the technology used in Level 3’s fiber optic network requires amplification of the light signal being transmitted through the fiber approximately every 60 miles along long haul network.

· Retime, Reshape and Regeneration (3R) Facilities  -- the 3R process (re-shaping, re-timing, and re-modulation) converts an optical signal to an electrical signal and then back to an optical signal, filtering it of noise and directing it to the end destination along the optical fiber.  A 3R station is integral to a fiber network’s operation, since under current technology, an optical signal must go through the 3R process approximately every 300 miles.

· Distribution Nodes (D-Nodes) Facilities --  the long haul fiber optic network is connected to local telecommunication systems through D‑nodes.  Depending upon its location along the fiber network, a D‑node can also perform the ILA or 3R functions.

· Terminal Facilities – a terminal typically marks the point where two segments of the running line come together.  A terminal is designed to direct traffic (signals) to major distribution centers and elsewhere on Level 3’s network and to allow other telecommunication customers to co-locate within the facility.  Depending upon its location along the network, a terminal will also perform ILA, 3R, or D-Node functions.

The remaining two project elements are:

· Workarounds (fiber optic cable reroutes) – this term refers to fiber optic installation outside of an approved ROW in areas where space constraints or environmental resources prohibit installation within the ROW.

The 19 facilities Level 3 proposes to build include nine facilities within existing structures on developed sites, five facilities on the existing foundations of demolished or removed structures on developed sites, two facilities on vacant developed sites, and three facilities on disturbed undeveloped sites.  As finally proposed, the project avoids off-ROW construction on undisturbed sites.  Attachment A to this decision is Table 2-2 of the Initial Study, which describes the location and other attributes of each of the 19 facilities.  The two workarounds are not included in Attachment A, but full descriptions of them (as well as fuller descriptions of each of the 19 facilities) can be found elsewhere in the PEA and in the environmental document.  Brief descriptions of the two workarounds follow.

Dibble Creek workaround.   Located in a rural portion of the City of Red Bluff, this workaround is necessary to comply with Union Pacific Railroad setback requirements, and will result in a permanent easement on private property, approximately 1,600 feet long by 5 feet wide after construction.  The northern 500 feet of the workaround passes through natural savannah habitat.  A seasonal, non-jurisdictional wetland swale meanders through this savannah.

Cuesta Grade workaround.  Located in rural, unincorporated San Luis Obispo County northeast of the City of San Luis Obispo, this workaround is necessary to avoid Union Pacific Railroad tunnels along part of the route and because no other utility ROWs exist along part of the route.  The workaround will result in an easement 20 feet wide and approximately 5.6 miles long.

4. Environmental Review

The California Environmental Quality Act (CEQA), Pub. Resources Code §§ 21000-21176, requires the Commission, as the designated lead agency, to assess the potential environmental impact of a project in order that adverse effects are avoided, alternatives are investigated, and environmental quality is restored or enhanced to the fullest extent possible.  The Commission uses the PEA, required by Rule 17.1 of the Commission’s Rules of Practice and Procedure, to focus on environmental impacts and to prepare an initial study to determine whether the project will need a Negative Declaration or an Environmental Impact Report.

Staff of the Environmental Projects Unit of the Commission’s Energy Division (staff), with the assistance of an environmental consultant under contract to the Commission, Aspen Environmental Group, commenced review of Level 3’s PEA and conducted on-site inspections of the proposed construction sites.  On January 14, 2000, staff were able to determine that the application is complete.  Based on review of the application and the final PEA (as modified by Level 3’s March 13, 2000 letter), staff have overseen the preparation by Aspen Environmental Group of a Proposed Subsequent Mitigated Negative Declaration and Initial Study (Subsequent MND) which describes the project and its potential environmental effects.

4.1
Subsequent MND

The draft environmental document is considered to be a mitigated negative declaration because, although the initial study identified potentially significant impacts, staff have determined that implementation of specific mitigation measures will reduce any impacts to a less than significant level.  (Pub. Resources Code § 21080(c)(2).)  In addition, the document is a subsequent mitigated negative declaration because it reviews substantial changes in the project made after the adoption of Negative Declaration IX.  (CEQA Guidelines  §15162; see also Pub. Resources Code § 21166.)

In compliance with CEQA, staff prepared a Notice of Publication of Subsequent Mitigated Negative Declaration and distributed it to various city and county planning agencies and to public libraries throughout the state; the notice ran in newspapers throughout California, as well.  Staff also submitted copies of the draft Subsequent MND to the Governor’s Office of Planning and Research for circulation to affected state agencies for review and comment.  At the request of the California Department of Fish and Game (Dept. of Fish and Game), staff extended the public comment period (April 10 through May 10) until May 19.

Staff received written comments from several state agencies (Dept. of Fish and Game [both the Eastern Sierra and Inland Deserts Region and the Central Coast Region]; Regional Water Quality Control Board; Department of Conservation; Department of Transportation), four counties (Shasta; Fresno; Imperial; Ventura) and two cities (San Diego; San Luis Obispo) as well as a letter from a private entity in San Luis Obispo.  Staff have reviewed these comments and included written responses in the Final Subsequent MND issued on July 5, 2000.  Because of its volume, the Final Subsequent MND is not appended to this decision, but the Executive Summary and Table 4-1, entitled Additional Mitigation Measure Summary, are included as part of Attachment B.

4.2
Mitigation Measures

Mitigation measures generally are designed to protect resource categories such as biology, hydrology and water quality, geology, cultural, air quality, visual aspects, noise and traffic impacts.  Level 3’s PEA commits to avoid or to reduce to less-than-significant levels any potentially significant environmental impacts resulting from construction and operation of project elements off-ROW.  Level 3 has incorporated all mitigation measures identified for on-ROW construction and operation into the planning, design, construction, and operation of the off-ROW project elements.  The mitigation measures, which consist of those specified in Negative Declaration IX and others Level 3 has agreed to perform, cumulatively comprise Level 3’s corporate Environmental Commitments, which are part of its PEA.  These measures include:

· Measures to avoid or minimize potential impacts to various resources;

· Commitment to obtain all approvals and permits required for construction and operation of the project;

· Coordination and/or consultations with local and resources management agencies;

· Notifications to adjacent property owners;

· Coordination with other utility projects in the areas; and

· Documentation and reporting of compliance measures.

Level 3 also has formulated corporate polices and procedures on environmental quality as standard measures in project design, construction, and operation.  These include an “Environmental Quality/Cultural Resources Philosophy” statement which employees and contractors are expected to embrace as well as monitoring and oversight by Native American specialists, archaeologists, endangered species specialists, and environmental inspectors.

Finally, Level 3 has committed to comply with any additional, project-specific mitigation measures this Commission may require.  Table 4-1 of the Final Subsequent MND, entitled Additional Mitigation Measure Summary, contains a summary of such additional mitigation measures, identified on a project element basis.

The Final Subsequent MND also provides for a mitigation-monitoring plan which calls for daily posting of environmental reports and oversight inspection of all construction activities by an environmental project manager appointed by this Commission.  The monitoring plan requires coordination with the Dept. of Fish and Game and other federal, state and local agencies.

Based upon their independent environmental review, staff have concluded that Level 3’s proposed project will not have significant effects on the environment, provided Level 3 complies with all mitigation measures outlined in the Final Subsequent MND.

5. Discussion and Conclusions

After review of the documents, we conclude that Level 3’s application and final PEA comply with the requirements established in D.98-03-066 for modification of a CPCN to allow fiber optic network construction and operation outside of existing utility ROWs.  Level 3’s assertions, that construction of the 19 facilities and two workarounds are necessary for its long-planned telecommunications network to function, remain uncontroverted.

These 21 project elements have been subjected to a thorough review under CEQA.  Staff have revised the draft Subsequent MND to incorporate and address the concerns voiced by the various comments.  We conclude that construction and operation of the project elements in accordance with the terms of the Final Subsequent MND will either avoid environmental impact or reduce the impact to less-than-significant, as CEQA requires.

In view of the foregoing, the recommendations of staff and Level 3’s demonstrated efforts to comply with the Commission’s permitting process and with CEQA, we conclude modification of the CPCN is warranted.  Accordingly, we will grant Level 3’s request and authorize the construction and operation of the 21 additional network project elements, subject to the terms and conditions of the Final Subsequent MND, which we adopt.  Level 3 must comply with the Mitigation Monitoring Plan to ensure that the mitigation measures are followed and implemented as intended.  We note that via the PEA, which is a part of the application in this proceeding, Level 3 has committed to comply.

In Resolution ALJ 176-3018, dated June 24, 1999, the Commission preliminarily categorized this application as ratesetting and determined hearings might be necessary.  We confirm the categorization.  However, since no protests have been received and since this proceeding can be resolved on the initial pleadings and comments on the Subsequent MND, a public hearing is unnecessary.

Comments on Draft Decision

This is an uncontested matter in which the decision grants the relief requested.  Accordingly, pursuant to Pub. Util. Code § 311(g)(2) the otherwise applicable 30-day period for public review and comment is being waived. 

Findings of Fact

1. Level 3 filed A.99-06-028 on June 16, 1999, for modification of its CPCN to allow construction of 21 specified project elements outside of existing utility ROWs.  These project elements comprise the 19 facilities identified in Attachment A and two workarounds, known as Dibble Creek and Cuesta Grade. 

2. No protests have been filed.

3. The Commission’s staff conducted a review of Level 3’s proposed project and issued a Subsequent MND for public review and comment.

4. Following receipt of comments, the Commission’s staff prepared a Final Subsequent MND.

5. With the incorporation of the mitigation measures in the Final Subsequent MND, including but not limited to those specifically set out in the ordering paragraphs of this decision, Level 3’s proposed project will not have potentially significant adverse environmental impacts.

Conclusions of Law

1. The application meets the requirements established in D.98-03-066 for modification of a CPCN to authorize off-ROW construction and operation.

2. A hearing is not required.

3. The Subsequent MND was prepared in compliance with and pursuant to CEQA.

4. The Subsequent MND should be adopted. 

5. In compliance with CEQA, Level 3 must agree to, and is required to carry out, all mitigation measures adopted in the Final Subsequent MND.

6. Level 3’s CPCN should be modified to allow construction of the nineteen facilities identified in Attachment A and the Dibble Creek and Cuesta Grade workarounds, subject to the mitigation measures adopted in the Final Subsequent MND. 

7. Because of the public interest in fiber optic telecommunications services, the following order should be effective immediately.

ORDER

IT IS ORDERED that:

1. The application of Level 3 Communications, LLC (Level 3) for modification of its Certificate of Public Convenience and Necessity to allow construction of 21 specified project elements outside of the existing utility rights of way is granted, subject to the conditions imposed in the ordering paragraphs below.  These project elements comprise the 19 facilities identified in Attachment A and two workarounds, known as Dibble Creek and Cuesta Grade. 

2. The Final Subsequent Mitigated Negative Declaration and Initial Study (Subsequent MND) is adopted.

3. Level 3 shall fully implement the mitigation measures and summarized in Table 4.1 of Subsequent MND and described in greater detail elsewhere in that document 

4. Level 3 shall enter into a cost reimbursement agreement with the Commission for expenses accrued from implementing the mitigation and monitoring plan described in the Subsequent MND.  Compliance with this agreement, including timely payment, is a condition of approval of this decision.

5. The Environmental Projects Unit of the Energy Division shall supervise and oversee construction of the Project insofar as it relates to monitoring and enforcement of the mitigation measures described in the Subsequent MND.  The Energy Division may designate outside staff to perform on-site monitoring tasks.  The Commission project manager (Environmental Projects Unit, Energy Division) shall have the authority to issue a Stop Work Notice on the entire project, or portions thereof, for the purpose of insuring compliance with the mitigation measures described in the Subsequent MND.  Construction may not resume without a Notice to Proceed issued by the Environmental Projects Unit of the Energy Division.

6. Level 3 Applicant shall send a copy of this decision to concerned local permitting agencies not later than 30 days from the date of this order.

7. Resolution ALJ 176-3018 is amended to state that no hearings are necessary on this application.

8. This proceeding is closed.

This order is effective today.

Dated August 3, 2000, at San Francisco, California. 


LORETTA M. LYNCH


President


HENRY M. DUQUE


JOSIAH L. NEEPER


RICHARD A. BILAS


CARL W. WOOD


Commissioners

NOTE:  See CPUC Formal Files for Attachments A, B-1, & B-2.

ATTACHMENT A

(Level 3 Communications Initial Study)

ATTACHMENT B

The Final Mitigated Negative Declaration was mailed to all parties to the application as well as all who commented on the draft Subsequent Mitigated Negative Declaration and Initial Study.  Due to its volume, only the executive Summary and Table 4-1, entitled Additional Mitigation Measure Summary, are attached to this decision.

The final Subsequent Mitigated Negative Declaration will be posted on he Commission’s web site at www.cpuc.ca.gov.  Click on “CPUC Environmental materials,” then “Current Projects,” and then “Level 3 Communications Infrastructure Project.”

If you are unable to access this document electronically, please call Sue Walker at Aspen Environmental Group at 818/597-3407.

(END OF ATTACHMENT B)

ATTACHMENT B-1

(Level 3 Communications Infrastructure Project
Subsequent Mitigated Negative Declaration and Initial Study)

ATTACHMENT B-2

(Table 4-1 Additional Mitigation Measure Summary)

�  California is divided into 10 Local Access and Transport Areas (LATA) of various sizes, each containing numerous local telephone exchanges.  “InterLATA” describes services, revenues, and functions that relate to telecommunications originating in one LATA and terminating in another.  “IntraLATA” describes services, revenues, and functions that relate to telecommunications originating and terminating within a single LATA.


� Negative Declaration IX defines utility ROW to mean “any utility right-of-way, not limited to only telecommunications utility right-of-way.”  (Negative Declaration IX, A) All Environmental Factors, p. 8.)


� “Long haul” refers descriptively to the long stretches of fiber optic cable which function as the backbone connecting the local fiber optic networks (urban “loops” and “rings”) concentrated in and around cities and major metropolitan areas. 


�  Level 3’s PEA explains that “…while an ILA per se may not exist at every 60-mile interval along the long haul running line and a 3R per se may not exist at every 300-mile interval, their functions are accomplished at these intervals by other support facilities.”  (PEA, p. 11.)  Not all ILAs, moreover, will be located off-ROW.  Level 3 plans to construct 13 ILAs within existing ROWs, under the authority of D.98-03-006.
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