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ORDER DENYING REHEARING OF DECISION 03-05-075

I. SUMMARY

By this Order, the California Public Utilities Commission (“Commission”) denies the Application of Pac-West Telecomm, Inc. (“Pac-West”) for Rehearing of Decision (D.) 03-05-075 (“Decision”).

II. BACKGROUND

In D.03-05-075, we modified and approved the arbitrated interconnection agreement (“ICA”) filed by Verizon California, Inc. (“Verizon”) and Pac-West on February 18, 2003.  We found that the ICA did not violate the requirements of section 251 of the 1996 Federal Communications Act (“Act” or “1996 Act”), the Federal Communications Commission’s (“FCC”) implementing regulations therefore, or the pricing standards set forth in subsection 252(d) of the Act.  However, we determined that a finding in the Final Arbitrator’s Report (“FAR”) was inconsistent with our policy established in prior arbitrated interconnection agreement cases, and therefore, we modified that finding to harmonize the Decision with established Commission practice.

On October 10, 2001, Verizon gave Pac-West 60-days notice to terminate the 1996 ICA effective December 9, 2001.  Section 9.02 of the 1996 ICA provided for one 125-day extension of the 1996 ICA, if, during the 60-day notification period, either party requests renegotiation of a replacement ICA.  On December 3, 2001, Pac-West requested negotiation of a new agreement.  This triggered the 125-day contract extension period, which began on December 9, 2001 and ended on April 13, 2002.  During this period, Pac-West and Verizon attempted to negotiate a replacement agreement without success.  

On June 12, 2002, Verizon filed a Petition for Arbitration (A.02-06-024) of an ICA, including all of the items specified by Commission Rule 3.3 governing filings made pursuant to the 1996 Act.  Pac-West filed its Response to Verizon’s Application on July 8, 2002, and included all of the requirements specified by Commission Rule 3.6.  On July 11, 2002, the parties jointly filed a “Revised Statement of [28] Unresolved Issues.”  Pac-West and Verizon conducted discovery, hearings were held, and briefs were filed.  

On February 10, 2003, the FAR was filed.  Verizon and Pac-West were required to file the entire ICA conforming to the FAR, and statements concerning approval or rejection of the proposed ICA, within seven days of the issuance of the FAR.  Verizon and Pac-West timely filed these documents.  We adopted most of the findings in the FAR in D.03-05-075 issued on May 27, 2003, with some modifications.

Pac-West timely filed the instant application for rehearing of D.03-05-075 on June 26, 2003.   In its application for rehearing, Pac-West alleges that: (1) the Decision commits legal error by failing to enforce the Act and the FCC’s implementing regulations; (2) the Commission erred by simultaneously treating VNXX calls as both local calls for purposes of reciprocal compensation, and interexchange calls for purposes of Call Origination Charges; (3) the Decision is erroneous because it based a key holding on the unsupported factual assumption that Pac-West knows where it delivers its calls; (4) the Commission violated Pac-West’s due process rights by relying on past arbitration proceedings as the legal basis for critical determinations while ignoring precedents from proceedings open to all affected parties, including Pac-West; and (5) the Decision erred by failing to require Verizon to establish the TELRIC cost of originating VNXX calls which is in excess of its TELRIC cost of originating disparately rated and routed calls.  Verizon filed a response to Pac-West’s application for rehearing.

We have carefully considered Pac-West’s application for rehearing and Verizon’s response thereto.  We have review each and every issue, and are of the opinion that no legal error has been established.  Accordingly, good cause does not exist for granting rehearing, and thus, the application for rehearing is denied. 

III. DISCUSSION

A. The Commission Has the Authority to Reject an Arbitrated Portion of an ICA

Pac-West argues that we do not have the authority to reject an arbitrated portion of an interconnection agreement submitted to us unless it does not meet the standards set forth in section 251 of the Act, the regulations implemented pursuant to section 251, or the pricing standards set out in section 252(d) of the Act.  (App. for Rehearing at p. 6.)  Pac-West asserts that because federal law does not require the transport charges we imposed, we have no authority to order the parties to include this change in the agreement submitted in the response to the FAR.  (App. for Rehearing at p. 6.)  Because the Decision rejects a portion of the conformed agreement submitted in compliance with the FAR, Pac-West believes that we committed legal error by exceeding our authority under section 252(e)(3)(B) of the 1996 Act.  (App. for Rehearing at p. 6.)  

Pac-West’s argument ignores section 252(e)(3) of the Act, which allows a state commission to establish or enforce “other requirements of State law in its review of an agreement” notwithstanding section 251(e)(2)(B).
  (47 U.S.C., § 252(e)(3).)  Our arbitration rules echo section 252(e)(3) and allow the Commission to “reject agreements or portions thereof which violate other requirements of the Commission.”  (Resolution ALJ-181, Rule 4.2.3.)

We have an established policy of requiring “fair compensation” when a competitive local exchange carrier (“CLEC”) uses an incumbent local exchange carrier’s (“ILEC”) network to complete its calls, irrespective of their retail rating.
  Also, Commission Rules 4.1.4 and 4.2.3 provide that we may reject agreements, or portions thereof, which violate other Commission requirements, including, but not limited to, quality of service standards.  (Commission Resolution ALJ-181 issued October 5, 2000.)

Therefore, under the Act and the Commission’s rules, we had the authority to require Pac-West and Verizon to recognize our fair compensation requirement in their interconnection agreement because we were merely enforcing “other requirements of State law in its review” of the ICA, pursuant to section 252(e)(3) of the Act.

Moreover, under the 1996 Act, the Commission, and not the appointed arbitrator, ultimately arbitrates a dispute.  As section 252(b)(1) of the Act indicates, a party invoking arbitration is asking “a State commission to arbitrate an open issues.”  (47 U.S.C., § 252(b)(1).)  Therefore, we had the authority under the Act to arbitrate the open issues involved in this arbitration

B. D.03-05-075 Does Not Discriminate Against Pac-West

Pac-West argues for the first time in its rehearing application that the Decision discriminates against Pac-West in violation of section 252(d) and 251(b)(5) of the Act.  Specifically, Pac-West contends that the Call Origination Charges mandated in D.03-05-075 are prima facie discriminatory because only Verizon is allowed to impose Call Origination Charges.  (App. for Rehearing at p. 7.)  Pac-West complains that it is not permitted “to charge Verizon comparable charges, on a reciprocal basis when performing the same functions for Verizon using the Pac-West network.”  (App. for Rehearing at p. 7.)  Pac-West observes that this alleged discrimination did not exist in the interconnection agreement filed in accord with the FAR because the Call Origination Charge was not in the ICA that the FAR approved.  (App. for Rehearing at p. 7.)  

In the Decision, we allowed Verizon to collect Call Origination Charges from Pac-West in order to compensate Verizon to “long haul” VNXX calls to a Pac-West Point of Interconnection (“POI”) that is located outside the given calling area.  (D.03-05-075, mimeo, at p. 4.)  Verizon provided us with record evidence to support its request for Call Origination Charges in this context.  

Pac-West never mentioned its discrimination argument throughout this proceeding, even though we raised the issue of long-haul charges on VNXX traffic before adopting the Decision.  Pac-West also had the opportunity to raise this discrimination concern in its Comments on the Alternate Draft Decision
 before the Commission issued its Decision.  Pac-West failed to do so. 

Because Pac-West did not raise this issue in the proceeding, and raises it for the first time in this application for rehearing, Pac-West has not presented us with any record evidence to support its discrimination claim.  Thus, there is no evidence in the record that shows that Verizon assigns VNXX codes to its customers and uses Pac-West’s network to transport the calls.  Therefore, Pac-West’s claim that we discriminated against it in violation of the Act is without merit because there is no record evidence to support its contention.  

C. The FCC’s Reciprocal Compensation Rule Does Not Apply to Interexchange Traffic

Pac-West argues that the ICA, as approved by D.03-05-075, violates FCC Rule 51.703(b) because this Rule prohibits Call Origination Charges on local calls.  (App. for Rehearing at p. 8.)  Pac-West believes that: “the Commission has only two lawful choices: either find that VNXX calls are local for all purposes, and prohibit the Call Origination Charges as required by Rule 51.703(b), or, alternatively, find VNXX calls to be interexchange calls for all purposes, in which case Pac-West is entitled to charge Verizon termination access charges pursuant to Pac-West’s access service tariff.”  (App. for Rehearing at p. 9.)  

FCC Rule 51.703(b) provides: “A LEC [local exchange carrier] may not assess charges on any other telecommunications carrier for telecommunications traffic that originates on the LEC’s network.”  (47 C.F.R., § 51.703(b).)  In the GNAPs Decision, we determined that Rule 51.703(b) must be read in conjunction with FCC Rule 51.701.  Rule 51.701(a) states: “The provisions of this subpart apply to reciprocal compensation for transport and termination of telecommunications traffic between LECs and other telecommunications providers.”  (47 C.F.R., § 51.701(a).)  Section 51.701(b) states: “For purposes of this subpart, telecommunications traffic means: (1) Telecommunications traffic exchanged between a LEC and a telecommunications carrier other than a CMRS [Commercial Mobile Radio Service] provider, except for telecommunications traffic that is interstate or intrastate exchange access, information access, or exchange services for such access.”  (47 C.F.R., § 51.701(b).)  

We have determined that VNXX traffic is interexchange traffic, by nature of its termination outside of the originating calling area, that is not subject to the FCC’s reciprocal compensation rules, even though it is rated as a local call to the calling party.
  VNXX and Foreign Exchange are distinct from “traditional local calling where the called NXX and callers NXX resides within the same local calling area.”  (D.03-05-075, mimeo, at p. 4.)  

We have found that interexchange traffic is not subject to the 1996 Act’s reciprocal compensation requirements based on the FCC’s interpretation of the Act’s meaning in section 251(g).  We interpret the FCC’s rules to mean that a carrier is responsible for compensating ILECs for termination of intraLATA tolls calls, which are interexchange in nature, from that carrier’s customers.  However, a carrier is not responsible for compensating ILECs for transporting local calls, which are subject to reciprocal compensation, on the ILEC’s side of the POI.  (GNAPs Decision, 2002 Cal. PUC LEXIS 319 at p. 16.)   Therefore, our policy on this issue is that “[a]ny call rated as an intraLATA toll call under our established calling areas would constitute exchange access traffic, not local traffic.”  (GNAPs Decision 2002 Cal. PUC LEXIS 319 at p. 19.)
 

Furthermore, our local compensation rules require the originating carrier, in this case, Pac-West, “to compensate the CLEC for terminating the ‘local’ traffic, including VNXX traffic that is disparately rated and routed, as in a foreign exchange service.  (See SBC/Pac-West Arbitration Decision, D.03-05-031, mimeo, at p. 7.)  In our past arbitrations, we consistently applied the “principle of cost causation.”  (D.03-05-075, mimeo, at p. 7.)  Because Verizon would have uncompensated costs when carrying calls for Pac-West’s VNXX customers, Pac-West must compensate Verizon for the use of its facilities.
  Our Decision does not violate FCC Rule 51.703(b), and therefore, Pac-West’s argument lacks merit.

D. The VNXX Transport Charge in D.03-05-075 Properly Recognizes That VNXX Calls Are Interstate Traffic

Pac-West contends that the Decision commits legal error by simultaneously treating VNXX calls as both local calls (for purposes of reciprocal compensation) and interexchange calls (for purposes of Call Origination Charges).  (App. for Rehearing at p. 9.)  Pac-West’s argument ignores the difference between retail call rating and intercarrier compensation.  

In D.03-05-075, we recognized that a VNXX call is interexchange, although it is rated as a local call to the calling party by virtue of Pac-West’s number assignment.  (D.03-05-075, mimeo, at p. 4.)  Although a VNXX call is rated as a local call, we found that Verizon had uncompensated costs when carrying calls for Pac-West’s VNXX customers.  (D.03-05-075, mimeo, at pp. 5, 7.)  Therefore, we found that even though the retail rating of an interexchange VNXX call is local, this does not excuse Pac-West from compensating Verizon for use of its network to provide VNXX service.

It is important that ILECs, like Verizon, receive consideration for conferring this benefit on CLECs.  Our policy in past arbitrations has been that “a carrier may not avoid responsibility for negotiating reasonable intercarrier compensation for the routing of calls from the foreign exchange merely by redefining the rating designation from toll to local.”  (D.99-09-029, mimeo, at p. 32.)  We have also determined that “[a] carrier should not be allowed to benefit from the use of other carriers’ networks for routing calls to ISPs while avoiding payments of reasonable compensation for the use of those facilities.”  (D.99-09-029, mimeo, at p. 32.)  Thus, carriers should receive fair compensation for their role in providing VNXX service.  As we have previously held:

We conclude that all carriers are entitled to be fairly compensated for the use of their facilities and related functions performed to deliver calls to their destination, irrespective of how a call is rated based on its NXX prefix.  Thus it is the actual routing points of the call, the volume of traffic, the location of the point of interconnection, and the terms of interconnection agreement – not the rating point – of a call which properly forms a basis for considering what compensation between carriers may be due.  

(D.99-09-029, mimeo, at p. 36.)  Thus, as we clearly explained in D.03-05-075 and in prior arbitration decisions, VNXX traffic is interexchange traffic, by nature of its termination outside of the originating calling area, that is not subject to the FCC’s reciprocal compensation rules, even though it is rated as a local call to the calling party.
  

For the aforementioned reasons, Pac-West’s argument lacks merit.  

Pac-West Is Capable of Knowing Where It Delivers VNXX Traffic to Its Customers and of Determining the Percentage of Interexchange VNXX Calls It Delivers

Pac-West claims that D.03-05-075 “assumes, concludes and relies upon the fact that Pac-West” has the functioning capability to know where it delivers VNXX traffic to its customers and the percentage of interexchange VNXX calls it delivers.  (App. for Rehearing at p. 11 (italics in original).)  Pac-West contends that the Decision is arbitrary and capricious because D.03-05-075 does not cite record evidence to support its assertion and does not define “how Pac-West is supposed to determine where a customer is ‘physically located’ except through the use of assigned originating and terminating NPA-NXXs.”  (App. for Rehearing at p. 11.)  Pac-West also argues that the Decision erred because there is no record evidence to show that Pac-West has the “functioning capability” to differentiate VNXX from non-VNXX calls.  (App. for Rehearing at p. 11.)

The Decision applies Call Origination Charges to disparately rated and routed calls which are not “returned and terminated within the rate area where the local call originated,” and requires Pac-West to report the percentage of such calls that are “returned and terminated within the rate area where the local call originated” in order to avoid Call Origination Charges on those calls.  (D.03-05-075, mimeo, at p. 12, Ordering ¶ 2.)  We ruled in the Decision that if Pac-West wishes to avoid transport charges for any calls that are returned to the rate area where they originated, then Pac-West must identify and report the percentage of such calls.  The Decision specifies that “[t]he rate area associated with where Pac-West delivers traffic to its customers is the relevant ‘termination point’ for transport rating purposes.”  (D.03-05-075, mimeo, at p. 6.)  

Pac-West has raised this argument throughout this proceeding, yet there is no indication in the record that Pac-West has ever denied the specific fact that it knows the physical location to which it delivers calls to its customers.
   As a wireline carrier, Pac-West must know the physical whereabouts and the end points of the wires it uses to deliver calls to its customers.
  Pac-West’s witnesses in this proceeding admitted that they had this knowledge.
  Because of this record evidence and because the Commission may reasonably infer from the record the fact that Pac-West “knows” the physical location of where it delivers its calls to its customers, the Commission committed no legal error.  

Pac-West’s argument that the Decision fails to cite record evidence that it has the functioning capability to differentiate between VNXX and non-VNXX calls likewise lacks merits.  Pac-West is essentially arguing that it should be able to evade its financial responsibilities by avoiding collecting or maintaining information on the percentage of VNXX calls it delivers outside the originating exchange.  The record shows, however, that there are methods that Pac-West could develop in order to have the “functioning capability” to distinguish between VNXX and non-VNXX calls.
  

Moreover, it has been called to our attention that Pac-West has, for years, reported to its shareholders and the Securities and Exchange Commission that most of its ISP customers, which are the primary users of Pac-West’s VNXX service, are collocated at a Pac-West switch site.
  It is clear that Pac-West has the ability to determine the where it delivers VNXX traffic to its customers and the percentage of interexchange VNXX calls it delivers.  Therefore, Pac-West’s argument is without merit.

E. The Decision Does Not Violate Pac-West’s Due Process Rights

Pac-West claims that the imposition of a VNXX transport charge deprived it of its dues process rights because Pac-West was not permitted to participate in past, unrelated arbitrations in which we also imposed a VNXX transport charge.  (App. for Rehearing at pp. 12-13.)  The record indicates otherwise.

Conspicuously lacking in Pac-West’s argument are any allegations that it was prevented from introducing evidence, not given necessary notice, deprived from making any argument or denied a hearing to which it might have been entitled to in this proceeding.  Thus, the record indicates that Pac-West was allowed to make as complete of a record as it wanted in this case.  

Although under section 252 of the Act, we are not bound by our past arbitration decisions, we “generally operate[] to allow, develop, and facilitate consistency in outcomes” and therefore will be “guided by previous arbitrations when it is reasonable to do so consistent with the record, [our] decisions, and the law.”  (Second Level 3/SBC Arbitration Decision, D.01-02-045, 2001 Cal. PUC LEXIS at pp. 8-9.)  The last phrase is key to disposing of Pac-West’s argument.  We will only rely on past arbitration decisions where it is reasonable to do so “consistent with the record.”  

Pac-West fully participated in D.99-09-029, which established the policy that we applied in the D.03-05-075.  (See Complaints (C.) 98-10-018 and 98-04-046.)  Pac-West filed these complaints to resolve the dispute over “the manner in which NXX prefixes are assigned to end-use customers located in foreign exchanges, and the resulting effects on call rating and intercarrier compensation.” (D.99-09-029, mimeo, at p. 2.)  In fact, Pac-West’s complaints served to initiate our generic proceeding which culminated in D.99-09-029, and therefore, we specifically examined Pac-West’s own network.  (See D.99-09-029, mimeo, at p. 4.)  

Pac-West was not a party to several arbitrations that applied the policy established in D.99-09-029.  However, Pac-West had the option to file comments, and chose to do so in the GNAPs proceeding.  Thus, Pac-West’s argument that it did not fully participate in our prior proceedings which set forth our policy on VNXX transport charges is also without merit because Pac-West was the central figure in the generic proceeding on this issue, and Pac-West had the opportunity to file comments, and thus be heard, in the arbitrations that applied the policy on VNXX transport charges established in D.99-09-029.

Furthermore, Pac-West fully presented its argument before us that we should distinguish the past arbitration proceedings for interconnection agreements with the facts of the arbitration proceeding at issue here.  In order to provide Pac-West its due process rights, we were required to consider Pac-West’s evidence in the proceeding, and the record plainly demonstrates that Pac-West’s evidence was given due consideration.  Pac-West had the opportunity to introduce evidence to show why past Commission policies should not apply to Pac-West.  However, we are not required to ignore policy considerations in prior decisions on the same issues where no persuasive evidence is introduced to the contrary.  Rather, we must implement our policies in a fair and consistent manner, otherwise, our actions could be deemed arbitrary and capricious.  Here, we considered Pac-West’s argument that the fair compensation rule should not apply to it in this proceeding, but we were not persuaded by Pac-West’s arguments.  It was well within our discretion to apply the same policy that was set forth in our prior decisions.  

We should be guided by previous arbitrations when it is reasonable to do so, consistent with the record, decisions and the law.  In the present case, D.03-05-075 implements the results we should expect pursuant to D.99-09-029 in light of the record here.  Pac-West’s due process rights were not violated because Pac-West made its argument and was heard in the present proceeding; we simply did not agree with Pac-West’s conclusion regarding the implementation of a VNXX transport charge.  Therefore, no legal error was committed.

F. The Call Origination Charges Authorized in the Decision Are Justified.

Pac-West’s final argument in its application for rehearing of D.03-05-075 is that Verizon is required to show that it incurs “additional TELRIC cost to originate a VNXX call, over and above the cost over all other disparately rated and routed calls.”  (App. for Rehearing at p. 15 (italics in original).)  Pac-West further claims that the Decision’s analysis on intercarrier compensation for VNXX traffic should be governed by section 252(d)(1) of the Act.

Pac-West’s argument is not relevant to this proceeding.  In furtherance of established Commission policy, we concluded in the Decision that: 

in deciding prior arbitration agreements  . . . CLECs would be absolved from paying the costs associated with transport from origination to their point of interconnection on the condition that the disparately rated and routed traffic was returned and terminated within the rate area where the local call originated.  For foreign exchange type of service, where the traffic does not return to the originating rate center, such traffic would be subject to transport charges.  

(D.03-05-075, mimeo, at p. 4.)  Therefore, Pac-West’s argument is immaterial.  

Furthermore, Pac-West’s argument that it should not pay Verizon long haul costs where it returns the call to the originating local calling area is not applicable to VNXX calls.  The record in this proceeding indicates that the VNXX traffic primarily involves traffic that originates on Verizon’s network and is delivered by Pac-West to its ISP customers.  In the Decision, we explicitly recognized the fact that Pac-West may not avoid responsibility for the transport costs cause by its interconnection choices, and therefore, Pac-West must pay Verizon compensation for the distance Verizon must carry a phone call to a Pac-West POI.  (See D.03-05-075, mimeo, at pp. 5-6.)


Moreover, section 252(d)(1) of the 1996 Act is not applicable to intercarrier compensation for VNXX calls.  Section 252(d)(1) of the Act states that rates and charges for the interconnection of facilities and equipment shall be based on cost.  (47 U.S.C., § 252(d)(1).)  The Act, however, does not set pricing standards for interexchange traffic.  Accordingly, the 1996 Act does not support Pac-West’s argument that the Commission erred in determining Verizon’s costs for the Call Origination Charges.

For the aforementioned reasons, Pac-West’s argument is without merit.

IV. CONCLUSION

We have carefully considered all of the arguments presented by Pac-West and are of the opinion that good cause for rehearing has not been shown.  We conclude that no legal error has been demonstrated.

For the reasons stated above, 

Therefore IT IS ORDERED that: 

1. Rehearing of D.03-05-075 is hereby denied.

2. This proceeding is closed.

This order is effective today.

Dated: December 4, 2003, at San Francisco, California.

MICHAEL R. PEEVEY

            President

CARL W. WOOD

LORETTA M. LYNCH

GEOFFREY F. BROWN

SUSAN P. KENNEDY

            Commissioners

�  Section 252(e)(3) of the Act provides: “Notwithstanding paragraph (2), but subject to section 253, nothing in this section shall prohibit a State commission from establishing or enforcing other requirements of State law in its review of an agreement, including requiring compliance with intrastate telecommunications service quality standards or requirements.”  


� See In the Matter of Global NAPs Inc Petition for Arbitration of an Interconnection Agreement, Opinion Adopting FAR with Modification (“GNAPs Decision”),  D.02-06-076, 2002 Cal. PUC LEXIS 319 at pp. 38-42 (determining that “we will require GNAPs to pay the ILECs for use of their networks at TELRIC prices”); Application by AT&T Communications CA for Arbitration of an ICA with Pacific Bell Telephone Company Pursuant to Section 252(b) of the 1996 Act, Opinion, D.00-08-011, 2000 Cal. PUC LEXIS 564 at pp. 19-20; Level 3 Communications, LLC Petition for Arbitration Pursuant to Section 252(b) of the Act for Rates, Terms and Conditions With Pacific Bell Telephone Co. (“First Level 3/SBC Arbitration Decision”), D.00-10-032, 2000 Cal. PUC LEXIS 776 at pp. 6-9 (holding that “Pacific is entitled to receive special tandem switching and transport compensation”);� Order Instituting Rulemaking on the Commission’s Own Motion into Competition for Local Exchange Service; Order Instituting Investigation on the Commission’s Own Motion into Competition for Local Exchange Service, Opinion (“D.99-09-029”), D.99-09-029, mimeo, at pp. 32-33, 36 (concluding that “ . . . all carriers are entitled to be fairly compensated for the use of their facilities and related functions performed to deliver calls to their destination, irrespective of how a call is rated based in its NXX prefix.”)


�  The Alternate Draft Decision was later adopted by the Commission as D.03-05-075.


�  Pac-West discussed Call Origination Charges in its Comments on the Alternate Draft Decision, but Pac-West did not raise the discrimination issue in its Comments.


� See D.03-05-075, mimeo, at p. 4, n. 3, p. 6; In the Matter of Application of Pacific Bell Tel. Co. for Arbitration with Pac-West Telecomm, Inc. Pursuant to Section 252(b) of the Telecommunications Act of 1996, Decision Approving Arbitrated Agreement Pursuant to Section 252(e) of the Telecommunications Act of 1996 (“SBC/Pac-West Arbitration Decision”), D.03-05-031, mimeo, at p. 3; GNAPs Decision, D.02-06-076, 2002 Cal. PUC LEXIS 319 at pp. 38-42.  


�  In its application for rehearing, Pac-West takes the following language from the GNAPs Decision out of context: “Since the FCC does not exclude any type of local traffic from Rule 51.703(b), there are no exclusions.”  (App. for Rehearing at p. 9 (quoting D.02-06-076, 2002 Cal. PUC LEXIS 319 at p. 28).)  This sentence is part of a discussion concerning whether an ILEC must pay for transport necessary to reach a CLEC POI in a distant local calling area, and not the issue at hand.


� See LEVEL 3 COMMUNICATIONS, LLC, Petition for Arbitration Pursuant to Section 252(b) of the 1996 Act, for Rates, Terms, and Conditions with Pac. Bell Telephone Company, Order Denying Rehearing of D.00-10-032 (“Second Level 3/SBC Arbitration Decision”), D.01-02-045, 2001 Cal. PUC LEXIS 117 at pp. 3-6; D.03-05-075, mimeo, at p. 7.  


�  This result is consistent with the FCC’s decision in TSR Wireless LLC v. US West Communications, Inc.  File Nos. E-98-13, etc., Memorandum Opinion and Order, 15 FCCR 11166, FCC No. 00-194 (rel June 21, 2001) at ¶ 31 (holding that: “[s]hould paging providers and LECs decide to enter into wide area calling or reverse billing arrangements, nothing in the Commission’s rules prohibits a LEC from charging the paging carrier for these services”).)  Moreover, in Mountain Communications, the FCC made it clear that number assignment, and the call rating that flows from it, does not control inter-carrier compensation obligations.  (Mountain Communications, Inc. v. Qwest Communications Int’l, Inc. (2002) 17 FCC Rcd 15135 ¶ 5, aff’g Memorandum and Opinion and Order (Chief. Enf. Bur. 2002) 17 FCC Rcd 2091.)


�  For example, in the Comments of Pac-West on the Draft Decision and Alternate Draft Decision dated April 1, 2003, Pac-West argued only that “[t]he Alternate, however, never defines where a customer is ‘physically located,’ or explains how Pac-West’s or Verizon’s systems are supposed to figure out where a customer is ‘physically located’ except through the use of NXXs.”  (Pac-West Comments to Alternate Draft Decision at p. 5.)  


� Pursuant to section 412 of the Evidence Code: “If weaker and less satisfactory evidence is offered when it was within the power of the party to produce stronger and more satisfactory evidence, the evidence offered should be view with distrust.  (Evid. Code, § 412.)


�  See Transcript for Arbitration hearing of Oct. 16, 2002, Vol. 2 at pp. 233-234 (Hawn); Transcript for Arbitration Hearing of Oct. 18, 2002, Vol. 3 at pp. 274-277 (Sumpter).


�  For example, Pac-West could develop new system capabilities or conduct traffic studies.  In a South Carolina decision, Pac-West made similar arguments that were rejected because the South Carolina Commission determined that it would be relatively simple for Pac-West to conduct a traffic study in order to determine the percentage of calls that are not subject to reciprocal compensation but are subject to access charges.  (In Re: Petition of US LEC of South Carolina, Inc. for Arbitration of an Interconnection Agreement with Verizon South, Inc, Order on Arbitration, Docket No. 2002-181-C, Order No. 2002-619, 2002 S.C. PUC LEXIS 9 at p. 43.)


�  See Pac-West Telecomm, Inc. SEC Form 10-Q, File No. 000-27743 at p. 21 (SEC filed May 8, 2002) (“Pac-West May 2002 10-Q”) (reporting that, as of March 31, 2002, 91% of Pac-West’s’ ISP “and enhanced service provider customer lines [are] collocated, up from 84% on March 31, 2001); Verizon Opposition to Pac-West’s Application for Rehearing of D.03-05-075 dated July 11, 2003 at pp. 7-9.  We take official notice of Pac-West’s SEC Form 10-Q pursuant to Rule 73 of our Rules of Practice and Procedure.
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