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ORDER GRANTING REHEARING OF RESOLUTION E-3848 

In Resolution E-3848, issued on October 16, 2003, we approved Southern California Edison’s (“SCE’s”) Advice Letter (“AL”) No. 1726-E, in which Edison proposed to consolidate power purchase agreements (“PPAs”) for two adjacent geothermal qualifying facilities (“QFs”) projects owned by the same developer into a single restructured contract.  The two projects are the Ormesa Geothermal Project and the Ormesa Geothermal II Project.

On November 17, 2003, SCE filed an application for rehearing of Resolution E-3848.  SCE contends, among other things, that on October 15, 2003, the day before the Commission meeting, SCE wrote a letter to the Commission stating that SCE had become aware of a dispute with Ormesa that might impact the ratepayer benefit of the agreements.  (See October 15, 2003 letter from SCE to President Peevey, with copies to the other Commissioners; Exhibit 2 of SCE’s Application for Rehearing.)  SCE requested that the Commission either defer this matter or, in the alternative, deem the advice letter withdrawn.  Notwithstanding SCE’s request, the Commission issued Resolution 3848-E approving the advice letter on October 16, 2003.  Responses were filed by the Office of Ratepayer Advocates (“ORA”), which supports SCE’s application, and Ormesa Geothermal LLC (“Ormesa”), which opposes the application.  

We have reviewed each and every allegation of error raised in the application for rehearing and the responses and are of the opinion that applicant has demonstrated good cause for rehearing.  

I. FACTUAL BACKGROUND

In D.95-12-063 (64 Cal.P.U.C.2d 1), the Commission sought to encourage QF contract restructuring in order to reduce transition costs.  In D.96-12-088 (70 Cal.P.U.C.2d 497), the Commission expressed its interest in establishing a generic, expedited process for assessing the reasonableness of QF contract restructuring.  In D.98-12-066 (83 Cal.P.U.C.2d 506), the Commission adopted the Restructuring Advice Letter Filing (“RALF”) process.

On August 1, 2003, SCE filed AL 1726-E pursuant to the RALF process, with a letter from the Office of Ratepayer Advocates (“ORA”) supporting the contract restructuring.  SCE asked that the Commission adopt a resolution approving the advice letter no later than November 1, 2003.  Based on information supplied by SCE with the advice letter filing and in a subsequent response to a data request dated September 11, 2003, it appeared that there were no pending legal or regulatory disputes between SCE and the Ormesa QFs and that the proposal would benefit ratepayers.  No protests were filed.

SCE asserts that, subsequent to September 11, 2003, it first learned that a master meter installed to measure deliveries from the combined Ormesa Projects is also interconnected to two additional generators (the “GEM Projects”) that are not part of the Ormesa Projects.  SCE states that the GEM projects previously had contracts with SCE that were bought out pursuant to an agreement approved by the Commission in D.98-02-112.  SCE contends that the interconnection with the GEM Projects makes it physically possible for the combined Ormesa Projects to augment power production of their generator with power produced by the GEM projects.  (SCE’s Application for Rehearing, pp. 2-3.)

SCE states that it never consented to such an expansion of the Ormesa Projects’ capacity and, after having paid substantial sums to buy out the GEM projects, has never received authorization from the Commission to pay additional sums for purchases from those projects.  SCE also alleges that delivery of power generated by facilities other than those specifically contemplated in the PPAs constitutes a breach of contract by the Ormesa Projects.  (SCE’s Application for Rehearing at pp. 2-3.)

Based on the factual representations in AL 1726-E, the Commission circulated a draft resolution approving agreements, set for consideration at the Commission October 2, 2003 Commission meeting.  Prior to that meeting, SCE advised the Commission of the newly discovered dispute and encouraged the Commission to hold the matter.  The draft resolution was held until October 16, 2003.

SCE states that it engaged in discussions with Ormesa in an attempt to resolve the dispute, but was unable to do so.  On October 15, 2003, the day before the Commission meeting, SCE wrote a letter to the Commission stating that SCE had become aware of a dispute with Ormesa that might impact the ratepayer benefit of the agreements.  (See October 15, 2003 letter from Bruce Foster of SCE to President Peevey and other Commissioners; Exhibit 2 of SCE’s Application for Rehearing.)  SCE requested that the Commission either defer this matter or, in the alternative, deem the advice letter withdrawn.  Notwithstanding SCE’s request, the Commission issued Resolution 3848-E approving the advice letter on October 16, 2003.

On November 17, 2003, SCE filed an application for rehearing of Resolution E-3848.  SCE contends that the advice letter was deemed withdrawn pursuant to General Order (“GO”) 96-A (section III.K.), which permits advice letters for tariffs to be withdrawn prior to the effective date of the tariff.  SCE argues that the withdrawal letter was received by the Commission on October 15, the day before the Commission voted to approve the resolution.  Therefore, SCE asserts that the resolution purporting to approve the advice letter is a nullity.

SCE further alleges that the resolution was approved in violation of the RALF process because the findings that the agreements are non-controversial and have ratepayer benefit are erroneous and/or without record support.  As stated above, SCE now claims that any ratepayer benefit is “indeterminate.”  SCE also contends that the resolution is based on the on the erroneous assumption that there was no dispute pending between SCE and Ormesa.  Moreover, SCE argues that statements in the resolution regarding the viability of the project are no longer reliable statements.  Finally, SCE asserts that ORA’s support for the proposed agreements was based on SCE’s initial belief that the agreements provided ratepayer benefit.  Thus, SCE contends that it is erroneous for the resolution to rely on ORA’s continuing support of the agreements.

ORA supports SCE’s application.  ORA states that, assuming the Commission received SCE’s letter on October 15, 2003, AL 1726-E should be deemed withdrawn.  Moreover, ORA asserts that its support for the advice letter was based on SCE’s initial showing.  “If, as SCE describes, circumstances have changed such that SCE’s showing is now ‘highly uncertain’ (application, p. 8), then ORA withdraws its support . . . .”  (ORA Response at p. 2.)

Ormesa Geothermal LLC (“Ormesa”) opposes SCE’s application for rehearing.  Ormesa claims that there is no compelling reason for the Commission to overturn its approval of AL 1726-E.  First, Ormesa asserts that the advice letter was not properly withdrawn.  Ormesa contends that withdrawal is governed by the RALF process, which requires that withdrawals be filed and served in the same manner and on the same persons as was the original advice letter.  (See D.98-12-066, Attachment B, section 7.)  Second, Ormesa relies on the Commission’s stated reluctance to approve unilateral requests to withdraw applications or petition, particular after hearing and a proposed decision has been issued.  (See D.92-04-027, 43 Cal.P.U.C.2d 639, 641 [termination of applications or petitions are a matter of the Commission’s discretion].)  Finally, Ormesa states that the concern expressed by SCE regarding the interconnection of the GEM projects is just that, a concern; it is not a “dispute” as characterized by SCE.  Ormesa asserts that it has responded favorably to SCE’s requests for assurances against the chance of augmenting production with the GEM units.  Ormesa concludes by stating that discussions on documentation to support such assurances continue and that Ormesa expects them to conclude satisfactorily.

II. DISCUSSION

As Ormesa points out, withdrawal of this advice letter is governed by the RALF process.  According to D.98-12-066, Appendix B, section 7, the utility filing the restructuring advice letter may make minor revisions to the advice letter any time before the effective date by filing and serving a supplement or substitute sheet.

The utility shall withdraw the advice letter without prejudice in order to make major revisions.  Supplements, substitute sheets, and withdrawals shall be filed and served in the same manner and on the same persons as was the original advice letter.

(83 Cal.P.U.C.2d at p. 521.)  Appendix B, section 11 deals with those circumstances in which the Commission does not approve the proposed restructuring in its entirely.  In such cases, the terms of the agreement between the utility and the QF will determine whether the proposed restructuring terminates or whether it is to be resubmitted for consideration as a formal application.

Also, subject to its agreement with the QF, the utility will have the right to withdraw a restructuring advice latter without prejudice at any time prior to Commission action on the draft resolution prepared by the Energy Division, or to pursue a formal application procedure.

(83 Cal.P.U.C.2d at p. 522.)

It does not appear that SCE met the requirement that withdrawal of an advice letter must filed and served in the same manner and on the same persons as was the original advice letter.  The letter in question (Exhibit 2 of SCE’s Application for Rehearing) only indicates that it was sent to Commissioners and to the Energy Division.  We also note that SCE was aware of the issue with Ormesa by October 2, when it asked the Commission to hold the resolution.  SCE has not demonstrated any justification for waiting until October 15 to withdraw the advice letter.

On the other hand, this is not a case where there were hearings and a proposed decision.  In the advice letter process, utilities are generally permitted to withdraw an advice letter prior to its effective date.  (See GO 96-A, section III.K.)  More importantly, the allegations raised by SCE call into question whether the findings in the resolution, in hindsight, are supported by the facts and whether the conditions for using the RALF process have been met.  We note that the resolution was based on facts submitted by SCE.  SCE should have acted sooner to inform the Commission of its dispute with Ormesa and/or to withdraw the advice letter.  Nevertheless, the Commission must ensure that the legal requirements for restructuring proposals are met and that the ratepayer interest is protected.

The RALF process is intended to be used for “non-controversial or approved-as-submitted” advice letters.  (83 Cal.P.U.C.2d at p. 513.)  Furthermore, the RALF process requires a statement of support or neutrality from ORA.  (83 Cal.P.U.C.2d at p. 513.)  Although ORA initially supported the advice letter, ORA now supports withdrawal, based on the new facts alleged by SCE.  In addition, assuming SCE’s allegations are true, the ratepayer benefit of the proposed restructuring is in doubt.  Moreover, the finding in the resolution that there are no pending disputes between SCE and Ormesa appears to be inaccurate.  Although Ormesa seeks to downplay the notion that there is a “dispute,” Ormesa does not deny that there is an issue between SCE and Ormesa related to the GEM projects.  Finally, the RALF process requires a finding that the restructuring is reasonable.  (D.98-12-066, Appendix B, section 9.a., 83 Cal.P.U.C.2d at p. 521.)  There is no record upon which to base such a finding.

III. CONCLUSION

Based on the foregoing, we will vacate Resolution 3848-E and reject AL 1726-E, without prejudice, because it does not meet the requirements of the RALF process.  

Therefore IT IS ORDERED that: 

1.  Southern California Edison Company’s application for rehearing of Resolution 3848-E is granted to the extent consistent with this order.

2. Resolution 3848-E is vacated.

3. Advice Letter 1726-E is rejected, without prejudice.

4. This proceeding is closed.

This order is effective today.

Dated January 22, 2004, at San Francisco, California.

MICHAEL R. PEEVEY

            President

CARL W. WOOD

LORETTA M. LYNCH

GEOFFREY F. BROWN

SUSAN P. KENNEDY

            Commissioners
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