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ORDER INSTITUTING INVESTIGATION INTO THE PERFORMANCE

OF QUALIFYING FACILITIES UNDER EXISTING CONTRACTS

I.
Background

The Commission is opening an investigation regarding the performance of Qualifying Facilities under contract for the delivery of electricity to Southern California Edison Company (Edison), San Diego Gas and Electric Company (SDG&E), and Pacific Gas and Electric Company (PG&E).  Qualifying Facilities (QFs) are small power plants, alternative generation facilities, and cogeneration plants that have been granted a fundamental privilege under the federal Public Utility Regulatory Policies Act of 1978  (PURPA).  Regulated public utilities are obligated to enter into contracts to purchase power produced by QFs that have been certified by the Federal Energy Regulatory Commission (FERC).  (16 U.S.C. § 824a-3(a)(2).)  This Commission is mandated to approve and oversee the contracts, including pricing and performance terms and conditions.  PURPA and FERC regulations (18 CFR §§292.301 et seq.) establish general guidelines for our administration of the QF contracts. 

II.
QF Contract Disputes and Curtailment of Electric Supplies to Utilities

Historically, QFs have been a significant, reliable source of generation for California consumers.  However, at present, the energy crisis in California is affected by some QFs refusing to generate and deliver power to California’s public utilities pursuant to existing contracts.  Disputes have arisen regarding past non-payments by the utilities.
  Some of the disputes have become the basis for complaints filed by QFs in the courts; some have been submitted by QFs to the FERC for resolution.

This Commission has already taken steps to resolve QF-utility disputes as part of the urgent efforts of the State to curtail damage to our economy and injury to individual customers caused by electricity shortages and spiraling market prices.  Most recently, we revised the Short Run Avoided Cost (SRAC) formula for calculating energy payments for those QFs not subject to other specific contract payment provisions.  D.01-03-067.  In making the revision, we relied on updated natural gas prices and the views of FERC regarding just and reasonable prices to be paid to QFs.  (D.01-03-067, at 21-22.)  Recognizing the importance of sustaining deliveries under QF contracts to meet the State’s required electricity supply, we ordered the public utilities to pay QFs for electricity delivered on or after the effective date of our decision, March 27, 2001, within 15 days of the end of the billing period.  We also made clear that the public utilities shall be subject to fines should such payments not be made.  (D.01-03-067, at 25 and Ordering Paragraphs 10 and 11.)

We have received reports of QFs refusing to perform under their contracts on a going-forward basis despite our actions to require that utilities make payments going-forward.  At the same time, QFs individually, and as part of trade associations, have filed petitions with the FERC asking for the right to divert the electricity from the utilities to third parties in the wholesale markets.  They ask that the FERC order PG&E, SDG&E, and Edison to provide the interconnection, scheduling, and transmission services necessary for these third party sales.  The QFs also present their request to FERC with the assumption that they shall nonetheless retain the status of QFs and that their contracts with the public utilities would be considered suspended, not terminated.  Other QFs have filed complaints in California courts asserting breach of contract by the utilities for past non-payments.  In two cases we know of, interlocutory orders of the courts have permitted QFs to proceed with the sale of energy and capacity to third parties.
 

With a significant portion of the State’s electricity supply entangled in these disputes, it is urgent that this Commission exercise its authority to identify the performance obligations of various QFs, determine which QFs are failing to perform or have announced intentions to do so, and take additional steps as needed to ensure the ability of utilities and QFs to meet their contractual obligations and provide QF generation to California at reasonable prices.  This Commission has been given broad authority to implement section 210 of PURPA [16 U.S.C. § 824a-3], which provides the basic rules for the required purchase by public utilities of electricity from QFs and for establishing the purchase price. Section 210(f) of PURPA [6 U.S.C. § 824a-3(f).] confers on the states the responsibility to implement purchase and pricing rules consistent with FERC regulations.

Thus, this Commission, like other state regulatory agencies, has the primary role in calculating payments to a QF, based on a formula to determine the utility’s avoided costs, and in overseeing the contractual relationship between QFs and utilities operating under our rules and regulations.  See, Administrative Determination of Full Avoided Costs, Sales of Power to Qualifying Facilities, and Interconnection Facilities, 53 FR 9331 (1988), FERC Stats. & Regs. P 32,457 at 32,173 (1988) stating that the FERC “afford[ed] the states…a great deal of flexibility both in the manner in which avoided costs are estimated and in the nature of the contractual relationship between utility and QF.”  

III.
Preliminary Scoping Memorandum

The investigation ordered today will be conducted in accordance with Rule 6 (c) of the Commission’s Rules of Practice and Procedure.  The proceeding shall be initiated by a prehearing conference to be held as soon as practicable.  The proceeding is categorized as quasi-legislative, and this categorization can be appealed under the procedures in Rule 6.4 .

In this proceeding we will explore whether QFs are meeting their lawful performance obligations, pursuant to contracts entered into with PG&E, Edison, and SDG&E, whether they appear likely to continue to meet these obligations, and whether the Commission should undertake further action to ensure that utilities and QFs will meet their contractual obligations.  We will examine the behavior of QFs and utilities in the context of the comprehensive program the Commission has maintained to encourage and support QF development.  This program has included the provision of heavily front loaded long-term contracts intended to encourage the financial community to support QF development.  We will also consider QF fuel costs and procurement practices as they affect the ability of various QFs to sustain reliable levels of generation in times of high gas prices.  A final scoping memorandum may include supplemental issues to insure the orderly and efficient conduct of the proceeding.

IV.  Service List

Parties participating in R.99-11-022 may wish to participate in this investigation.  We will therefore direct that a copy of this investigation initially be mailed to all parties in that proceeding.  A separate service list will be established for this investigation.  A subsequent ruling will be issued addressing a procedural schedule and the establishment of a new service list.  The new service list will not automatically include those who received service of this order.

V.
Conclusion

Accordingly, we find good cause to institute this investigation into the obligations and performance of QFs with respect to the delivery of electricity to PG&E, Edison, and SDG&E, pursuant to contracts executed under PURPA, and related federal and state regulations and orders. 

O R D E R

IT IS THEREFORE ORDERED that:  
1. For the initial stage of this proceeding, Southern California Edison Company, Pacific Gas and Electric Company, and San Diego Gas & Electric Company are respondents to this proceeding.

2. Within 7 days of the service of this Order, each respondent shall submit to the Commission’s Energy Division the following:

a. a list of each qualifying facility (QF) with whom the utility has a contractual relationship involving the purchase of power, including the name of the principal contact person, mailing address, telephone number and e-mail address,

b. a report identifying the contractual and other legal obligations of QFs from which they buy power, and 
c. a tabulation of the MWhs delivered, MWhs not delivered and capacity withheld in the past 12 months under each QF contract as well as a description of any declarations by QFs of an intention to withhold future deliveries. 

3.  The Executive Director shall cause a copy of this order to be mailed to each respondent and to the service list for Rulemaking 99-11-022. 
This order is effective today.

Dated April 19, 2001, at San Francisco, California.
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Commissioner Henry M. Duque, being necessarily






necessarily absent, did not participate.

� Edison apparently did not pay its QFs from November 2000 through March 27, 2001.  PG&E apparently paid its QFs only 15% of the amount owed during this period.  These payments remain outstanding.


� The two cases in which court orders granted QFs temporarily the right to resell their energy and capacity to third parties are: Salton Sea Power Generation, L.P., et al. v. Southern California Edison, Superior Court of California County of Imperial, Case No. L-00572 (March 22, 2001); Sierra Pacific Industries v. Pacific Gas & Electric and California Independent System Operator, Superior Court of California County of Sacramento, Case No. 01AS02027 (April 5, 2001.)
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