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OPINION

I. Summary

We affirm the results adopted in the Final Arbitrator’s Report, and approve the resulting arbitrated Interconnection Agreement (agreement) between Roseville Telephone Company (Roseville) and Covad Communications Company (Covad).  Commission adoption of the arbitrated agreement between Roseville and Covad does not constitute approval of, or precedent regarding, any principle or issue in this proceeding or in any future proceeding.  Parties shall each sign the adopted agreement within one day of the date of this order, and shall file the signed agreement within five days of today.  The proceeding is closed.

II. Jurisdiction
Covad filed its petition for arbitration pursuant to Section 252(b) of the Telecommunications Act of 1996 (Act) and Rule 3 of the Commission’s Resolution ALJ-178.  Section 252(b) of the Act allows a party to petition a State commission to arbitrate any unresolved issues in negotiations for an interconnection agreement.  Resolution ALJ-178, dated November 23, 1999, sets forth the Commission rules to assist negotiating parties in reaching agreements through mediation and compulsory arbitration. 

III.  Background

On January 7, 2000, Covad filed its petition for arbitration with Roseville to establish an agreement to govern the rates, terms, and conditions for interconnection and related agreements between the parties.  Because Covad requested commencement of negotiations with Roseville on June 14, 1999, the final date for filing its petition for arbitration should have been on November 22, 1999.
  However, after several months of negotiations, Covad and Roseville entered into a November 19, 1999 letter agreement to extend the arbitration window by resetting the date Covad commenced negotiations with Roseville from June 14, 1999 to August 1, 1999.  By this letter agreement, the deadline for filing a petition for arbitration was extended to January 7, 2000.  Covad then filed its petition for arbitration on January 7, 2000.

Section 252(b)(3) of the Act and Rule 3.6 of the Commission’s Resolution ALJ-178 require a response for arbitration to be filed within 25 days after the petition for arbitration is filed.  Given that the petition for arbitration was filed on January 7, 2000, Roseville should have filed its response for arbitration no later than February 1, 2000.  However, Covad did not serve Roseville with a copy of the petition for arbitration on the same day that the petition for arbitration was filed with the Docket office as required by the Commission’s Rules.  Roseville filed a motion on January 14, 2000 to extend its response date on the basis that it did not become aware of the petition until it was noticed on the Commission’s Daily Calendar of January 13, 2000.

Subsequently, Roseville and Covad entered into a stipulated agreement to extend the response date from February 1, 2000 to February 8, 2000.  The parties entered into this stipulated agreement without prejudice to future agreements to extend the statutory time periods within which the Commission must resolve this matter.  To accommodate the scheduling needs of the parties, Roseville and Covad agreed to the following milestone dates.

ACTIVITY


DATE

Negotiation Request Deemed Received by Roseville
August 8, 1999

Petition for Arbitration Deemed Filed
January 14, 2000

Response to Petition for Arbitration Due
February 8, 2000

Joint Statement of Unresolved Issues Due
February 15, 2000

Commission Conclusion of Unresolved Issues
May 8, 2000

On January 19, 2000, this stipulated agreement was submitted to the Commission’s Law and Motion Administrative Law Judge (ALJ) for consideration and approval.  On January 27, 2000, the Law and Motion issued a ruling approving the parties’ stipulated agreement.  Consistent with this stipulated agreement, Roseville timely filed its response to the petition for arbitration, which included additional issues subject to arbitration.

On February 15, 2000, Roseville and Covad timely filed their joint statement of unresolved issues.  These issues, which numbered seven, were subsequently reduced to five at the initial arbitration conference and hearing held on February 24, 2000.  Because Roseville and Covad were actively negotiating the remaining five issues, the assigned ALJ granted the parties additional time until March 13, 2000 to resolve the issues and to file a final mark-up of the agreement and a revised joint statement of issues.  As part of this time extension, the parties agreed to extend the final date that the Commission must conclude this arbitration proceeding from May 8, 2000 to June 7, 2000.  The arbitration conference and hearing was then continued to March 21, 2000.

The revised joint statement narrowed the arbitration issues to three.  These issues were forward-looking economic cost, unbundled network element (UNE) recurring and nonrecurring charges, and collocation recurring and nonrecurring charges.  An arbitration conference and hearing was held on March 21 and 22, 2000 to receive evidence on the remaining issues.  At the conclusion of the March 22, 2000 arbitration conference and hearing, the parties agreed to further extend the June 7, 2000 agreed upon conclusion date to June 22, 2000.  This enabled the arbitrator to provide parties additional time until April 17, 2000, to submit briefs, and resulted in a change in issuance of the arbitrator’s reports and interested parties’ comments on the arbitrator’s report.  Briefs were filed on April 17, 2000, and the matter was submitted for preparation of the Draft Arbitrator’s Report (DAR) which was filed and served on April 26, 2000.

Comments on the DAR were filed and served on May 8, 2000 by Roseville, Covad and jointly by Electric Lightwave, Inc., Nextlink California, Inc., and New Edge Network, Inc., doing business as, New Edge Networks.  The final arbitrator’s report was filed and served on May 16, 2000.

On May 23, 2000, pursuant to Rule 4.2.1 of Resolution ALJ-178, parties filed a complete agreement incorporating the arbitrated results.  Concurrently, parties each filed a statement identifying the criteria in the Act, and the Commission’s Rules by which the negotiated and arbitrated portions of the agreement are to be tested.  The parties also stated whether the negotiated and arbitrated portions pass or fail those tests, and whether or not the agreement should be approved or rejected by the Commission.

IV.  Discussion

A. Negotiated Portions of the Agreement
Section 252(e)(2)(A) of the Act provides that we may only reject an agreement (or portions thereof) adopted by negotiation if we find that the agreement (or portions thereof) discriminates against a telecommunications carrier not a party to the agreement or is inconsistent with the public interest, convenience and necessity.  No party or member of the public alleges that any negotiated portion of the agreement should be rejected.  We find nothing in any negotiated portion of the agreement which results in discrimination against a telecommunications carrier not a party to the agreement, nor which is inconsistent with the public interest, convenience and necessity.

B. Arbitrated Portions of the Agreement
Section 252(e)(2)(B) of the Act, and our Rule 4.2.3; provide that we may only reject an agreement (or any portion thereof) adopted by arbitration if we find that the agreement does not meet any one of following three criteria.  The agreement (or any portion thereof) does not meet:  (1) the requirements of Section  251 of the Act; (2) the regulations prescribed by the Federal Communications Commission (FCC) pursuant to Section 251; or (3) the standards set forth in Section 252(d) of the Act.
 

Parties continue to believe that their position on each item should be adopted.  Covad argues that the outcome of the first two arbitrated issues must be rejected.  These issues are forward-looking economic costs and UNE recurring and nonrecurring charges.  Roseville argues that the outcome of the third arbitrated issue, collocation recurring and nonrecurring charges must be rejected.  A discussion of whether these arbitrated issues meet the tests in the Act and Resolution ALJ-178 and whether these arbitrated issues should be approved follows.  

1. Issue 1 – Forward-Looking Economic 
     Costs 
Covad argues that Roseville’s cost study must be rejected because it fails to meet the requirements of Section 251 of the Act as implemented by the FCC forward-looking economic cost-based pricing methodology set forth in 47 C.F.R. §§ 51.505
 and 51.511. 
   

The Act established two criteria for pricing charges.  That criteria require prices to be based on the forward-looking cost (determined without reference to a rate-of-return or other rate-based proceeding) of providing the network element and that it be nondiscriminatory.
  The principles to govern the development of nondiscriminatory, forward-looking cost studies for the basic network functions of local exchange companies were adopted by this Commission in Decision (D.) 95-12-016.
  That decision required Pacific Bell (Pacific) to use specific principles to produce forward-looking studies known as Total Service Long Run Incremental Cost (TSLRIC) studies.  That decision also found that TSLRIC studies for comparable Pacific wire centers may be a good proxy for the TSLRIC of mid-size local exchange companies, such as Roseville.  Subsequently, by D.98-02-106, the Commission adopted a TELRIC study as a standard for determining UNE costs.  

Neither party disputes that the agreement should be based on forward-looking economic costs.  The dispute lies in whether the agreement being proposed by Roseville is based on a TELRIC study.  Roseville estimated that it would need two years of time and an investment of more that $2 million, which equates to a cost of over $15 for each of its 130,000 access lines, to conduct and complete its own micro-detailed bottoms-up TELRIC study.  Hence, it did not perform such a TELRIC study.  It instead, used Pacific’s Commission approved system-wide TELRIC study
 as a basis to establish its own charges. 

Roseville adjusted Pacific’s charges by a factor of 2.19 to obtain comparable charges in recognition that there are differences between Roseville and Pacific’s economies of scale, relative purchasing power, and environmental and geographic conditions.  This existence of differences in economies of scale, relative purchasing power, and environmental and geographical conditions can be verified by a simple comparison of the monthly access line charges between Roseville and Pacific.  Roseville’s $18.90 monthly residential rate is $8.21 higher than Pacific’s $10.69 monthly residential rate.  Similarly, Roseville’s $25.90 monthly business rate is $16.10 higher than Pacific’s $9.80 monthly business rate.

Roseville’s TELRIC adjustment factor was derived from a comparison between Pacific and Roseville’s 1998 average cost per access line which reflects the direct relationship between the two companies historical and forward-looking costs.  As asserted by Roseville, an adjustment to these charges must be made if reasonable charges are to be produced that reflect the differences between Roseville and Pacific’s service territory and operations.  Absent such an adjustment, the Pacific TELRIC study is incomplete as it pertains to Roseville. 

Given that the relationship between the forward-looking costs of two telephone companies can be identified, it is appropriate to apply that relationship to an identified TELRIC study to determine the TELRIC of the second company.  This pricing methodology leads to results that are consistent with the FCC’s nondiscriminatory, forward-looking economic cost requirements and complies with Commission decisions relating to the development of forward-looking cost studies. 

2. Issue 2 - UNE Recurring and Nonrecurring
    Charges

Covad argues that the adoption of Roseville’s proposed UNE
 recurring and nonrecurring charges does not comply with the directive of the Act which requires rates, terms, and conditions to be just, reasonable, and nondiscriminatory;
 and, which requires prices to be cost-based and nondiscriminatory.
  This is because Covad contends that Roseville’s cost study fails to satisfy the FCC’s specific forward-looking economic cost methodology set forth in § 51.505 and § 51.511.  Hence, Covad contends that Roseville’s UNE charges must default to the UNE charges of Pacific as provided for by § 51.513. 

Having already concluded that the charges being proposed by Roseville are based on a TELRIC study that reflect Roseville’s forward-looking costs, the issue is whether Roseville’s proposed UNE recurring and nonrecurring charges are appropriate for this agreement.

As explained in the Final Arbitrator’s Report, Roseville’s factor-adjusted TELRIC study results effectively compares the differences between Roseville’s and Pacific’s forward-looking cost of providing service.  Roseville utilized this approach because of the direct correlation between the costs that these carriers incur, the forward-looking costs the same two carriers will incur, and the constant overall relationship between comparable activities on a forward-looking basis.

Roseville’s proposed forward-looking UNE charges adopted in the Final Arbitrator’s Report are just, reasonable, and nondiscriminatory.  We affirm the result of the arbitration on UNE charges.

3. Issue 3 - Collocation Recurring and 
     Nonrecurring Charges

Roseville argues that the adoption of Pacific’s system-wide collocation
 recurring and nonrecurring charges as a proxy for Roseville’s collocation recurring and nonrecurring charges in the Final Arbitrator’s Report does not comply with the Act.  This is because Roseville contends that the adopted collocation recurring and nonrecurring charges are not based on its own forward-looking cost. 

Unlike UNEs being impacted by a majority of primary rate elements, collocation is impacted by only two primary rate elements.  These rate elements are land and building investment and labor.  The investment element is a function of cost for the central office building and associated land.  The labor element is a function of central office plant operating and testing costs. 

Although Roseville based its proposed collocation charges on a TELRIC study, its application of a factor to compensate it for increased differences between it and Pacific’s collocation operations substantially overstate Roseville’s forward-looking collocation cost.  This is because Roseville could not substantiate that real estate values in its service area are substantially higher than the real estate values in Pacific’s service territory.  In addition, Roseville acknowledged that its labor rates are comparable to Pacific’s labor rates in the surrounding area and lower than Pacific’s labor rates in urban areas.  Hence, it is not appropriate to set Roseville’s collocation charges at a rate substantially higher than at Pacific’s system-wide collocation average.  To do so would conflict with the directive of the Act that requires such charges to be just, reasonable, and nondiscriminatory.
  

Roseville’s proposal to adopt its factor-adjusted TELRIC proposed collocation charges does not reasonably reflect the difference between Roseville’s and Pacific’s collocation operations.  We affirm the results of the arbitration on collocation charges. 

V. Preservation of Authority
Section 252(e) of the Act, and our Rule 4.2.3, provide that nothing shall prohibit a state Commission from establishing or enforcing other requirements of state law in its review of an agreement, including compliance with intrastate telecommunications service quality standards, or other requirements of the Commission.  Other than the matters addressed and disposed of above, no party or member of the public identifies any clause of the agreement that potentially conflicts with any state law, including intrastate telecommunications service quality standards, or other requirements of the Commission, and we are aware of none.

VI.  Unforeseen Emergency
The Public Utilities Code and our Rules generally require that proposed decisions be circulated to the public for comment, and the Commission not issue its decision any sooner than 30 days following the filing and service of the proposed decision.
  On the other hand, the Act requires that the Commission reach its decision to approve or reject an arbitrated agreement within 30 days after submission by parties.
  Further, the parties to this arbitration proceeding agreed to extend the date for a final decision on this matter from May 8, 2000 to June 22, 2000.  

Under certain circumstances, the Commission may reduce or waive the period for public review and comment under Rule 77.7(f) regarding draft decisions.  One of those circumstances is when the draft decision is issued, pursuant to the state arbitration provisions of the Act.  (Rule 77.7(f)(5).)  Since this application was filed in accordance with Resolution ALJ-178, the Commission waives the public review and comments period for this decision.

Findings of Fact

1. On May 23, 2000, parties filed an arbitrated agreement for Commission approval, along with statements whether or not the Commission should approve the agreement.

2. The parties negotiated the entire agreement, with the exception of three items presented for arbitration.

3. No party or member of the public alleges that any negotiated portion of the agreement must be rejected.

4. No negotiated portion of the agreement results in discrimination against a telecommunications carrier not a party to the agreement, nor is it inconsistent with the public interest, convenience and necessity.

5. State commissions may only reject an agreement (or any portion thereof) being adopted by arbitration if it finds that the agreement does not meet any one of three criteria. 

6. The Act established two criteria for pricing charges, that prices be based on the forward-looking cost of providing the network element and that it be nondiscriminatory.

7. The principles to govern the development of nondiscriminatory, forward-looking cost studies for the basic network functions of local exchange companies were adopted by this Commission in D.95-12-016.

8. The Commission adopted a TELRIC study as a standard for determining UNE costs in D.98-02-106.

9. Neither party disputes that the agreement should be based on forward‑looking economic costs.

10. Roseville used Pacific’s Commission approved system-wide TELRIC study as a basis to establish its own charges.

11. In recognition that there are differences between Roseville and Pacific’s economies of scale, relative purchasing power, and environmental and geographic conditions, Roseville adjusted Pacific’s charges by a factor to obtain comparable charges.

12. Roseville’s TELRIC adjustment factor was derived from a comparison between Pacific’s and Roseville’s 1998 average cost per access line which reflects the direct relationship between the two companies historical and forward‑looking costs.

13. The Act requires rates, terms, and conditions to be just, reasonable, and nondiscriminatory; and, prices to be cost-based and nondiscriminatory. 

14. Roseville did not substantiate that real estate values in its service area are substantially higher than the real estate values in Pacific’s service territory.

15. Roseville’s labor rates are comparable to Pacific’s in the surrounding area but lower than Pacific’s urban labor rates. 

16. There is no provision of the agreement that conflicts with State law, compliance of interstate telecommunications’ service quality standards, or other requirements of the Commission.

17. The Act requires that the Commission must approve or reject an arbitrated interconnection agreement within 30 days after the agreement is filed. 

18. The arbitrated interconnection agreement was filed on May 23, 2000.

19. The Commission generally may not act on a proposed decision any sooner than 30 days after it is filed and served for public comment.

20. Parties agreed to extend the agreed upon conclusion date for a Commission decision on this arbitration proceeding to June 22, 2000.

21. The Commission may reduce or waive the period for public review and comment when the draft decision is issued pursuant to the state arbitration provisions of the Act.

Conclusions of Law

1. The agreement between Roseville and Covad should be approved.

2. Commission approval of the agreement should be determined to be the date the agreement is signed.

3. The parties should sign the agreement and file it with the Commission.

4. This matter comes before the Commission as an unforeseen emergency situation pursuant to Rule 81 due to conflict between Pub. Util. Code § 311 and § 254(e)(4) of the Act.

5. This order should be effective today, because it is in the public interest to implement national telecommunications policy as accomplished through the agreement as soon as possible.

ORDER

IT IS ORDERED that:

1. Pursuant to the Telecommunications Act of 1996 and Resolution ALJ-178, the Interconnection Agreement between Roseville Telephone Company (Roseville) and Covad Communications Company (Covad) filed May 23, 2000 is approved.  The parties shall sign the approved Interconnection Agreement within one day of the date of this order, and the date of Commission approval 

shall be the date signed.  The parties shall file and serve the approved Interconnection Agreement within five days of the date of this order.

2. Commission adoption of the arbitrated agreement between Roseville and Covad does not constitute approval of, or precedent regarding, any principle or issue in this proceeding or in any future proceeding.

3.  This proceeding is closed.

This order is effective today.

Dated June 22, 2000, at San Francisco, California.


HENRY M. DUQUE


JOSIAH L. NEEPER


RICHARD A. BILAS


CARL W. WOOD


Commissioners

President Loretta M. Lynch, being necessarily absent, did not participate.

� The Act requires that a petition to arbitrate unresolved issues to be filed with a State commission between the 135th and 160th day after an incumbent local exchange carrier receives an agreement negotiation request.


� Section 251 sets forth the interconnection standards, while Section 252(d) identifies pricing standards.


� In general, forward-looking economic cost equals the sum of the Total Element Long-Run Incremental Cost (TELRIC) and a reasonable allocation of forward-looking common costs.


� The forward-looking economic cost per unit of an element equals the forward-looking economic cost of the element divided by a reasonable projection of the sum of the total number of units of the element that the incumbent local exchange carrier (LEC) is likely to provide to requesting telecommunications carriers.  It also includes the total number of units of the element that the incumbent local exchange carrier is likely to use in offering its own services, during a reasonable measuring period.


� See 47 C.F.R. § 51.505.


� 62 CPUC2d 575 (1995).


� D.99-11-050 (1999).


� UNEs enable a competitive local exchange carrier to gain access to a local exchange company’s loop from a central office to a specific customer premise location without being required to build a duplicative loop.


� 47 U.S.C. § 251(c)(2), (3), and (6).


� 47 U.S.C. §252(d)(1).


� Collocation is the actual placement of a competitive local carrier’s equipment in a Roseville central office. 


� 47 U.S.C. §252(d)(1).


� See Pub. Util Code §§ 311(d) and (g) and Rules 77 to 83 of the Commission’s Rules of Practice and Procedure. 


� 47 U.S.C. Section 252 (e)(4).





71801
- 1 -
- 15 -

