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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

	Anchor Lighting, a California General Partnership, Thomas H. Simcox dba Tommy’s On Broadway,

                                            Complainants,

vs.

Southern California Edison Company, 

                                                Defendant.


	Case 02-03-060

(Filed March 27, 2002)


ORDER DENYING REHEARING OF DECISION 03-08-036

Anchor Lighting and Thomas H. Simcox dba Tommy’s On Broadway seek rehearing of Decision 03-08-036, in which we dismissed their complaint against Southern California Edison Company (SCE).  Applicants have failed to demonstrate that the Decision is legally erroneous.  Accordingly, we deny their request for rehearing.

As we explained at length in D. 03-08-036 (“the Decision”), the fundamental problem with the complaint is that it is a collateral and untimely attack on several of our 1996 and 1997 decisions implementing AB 1890.  In their complaint, Anchor Lighting and Simcox alleged that Edison had improperly failed to provide them with the 10% rate reduction mandated by AB 1890 for small commercial customers (specifically, by Public Utilities Code Sections 330(w), 331(h), and 368(a)).
  Complainants acknowledged that as customers served under SCE’s Schedule GS-2, they were ineligible for the 10% rate reduction pursuant to SCE’s Commission-approved tariff, but contended that they are “small commercial customers” as defined by Section 331(h), and that we exceeded our authority by approving a definition of “small commercial customer” in Rule 1 of SCE’s tariffs that is inconsistent with that statutory definition.  They contended further that we were misled by SCE when we approved Rule 1, and that we were unaware that some small commercial customers are on Schedule GS-2 and therefore would not receive the rate reduction to which they were entitled.  (Complaint, pp.7-14.)

We dismissed the complaint, which was filed four days before the expiration of the rate reduction period, as an untimely collateral attack on 1996 and 1997 decisions implementing AB 1890:  specifically, the Cost Recovery Plan Decision (D. 96-12-077), the SCE Financing Order (D.97-09-056, authorizing SCE to finance transition costs through rate reduction bonds), and the Direct Access Implementation Plan Decision (D.97-10-087, approving SCE’s Tariff Rule 1, which determined which classes of customers would be eligible for the 10% rate reduction).  (See D. 03-08-036, Conclusions of Law 2-10, 15.)  We dismissed it for the additional reason that Public Utilities Code Section 841(c) precludes us from revising the costs of providing the 10% rate reduction.  (Conclusion of Law 16.)

In their application for rehearing, Anchor Lighting and Simcox contend that we erred in dismissing their complaint because: (1) We exceeded our authority in approving Rule 1, and a collateral attack on a decision in which we exceeded our authority is not barred; and (2) their complaint “may alternatively be viewed as asserting liability based exclusively on SCE’s failure to comply with the PU Code and/or Commission decisions . . . without reference to what the tariff says” and thus is not time-barred.  (App. Rhg., p. 16.)  Neither of these arguments has merit.

As we explained at length in the Decision, the complaint is an impermissible collateral attack on decisions that are several years old, and it is time-barred.  Applicants rely on Stepak v. AT&T  (1986) 186 Cal. App. 3rd 633 in arguing that “challenges to Commission actions that are beyond the Commission’s legal authority may be brought by way of collateral attack” (Application for Rehearing, p. 14.)  Complainants’ reliance on Stepak is misplaced.  In Stepak, the Court of Appeal held that a class action by minority shareholders of PT&T was not barred by a prior Commission decision approving a merger on terms that eliminated the voting rights of PT&T minority shareholders.  The court merely held that a Commission finding – one that was not necessary to the merger decision – that the merger was fair to minority shareholders did not bar the class action.  Unlike the complainants here, the court expressly noted that the plaintiff-appellant was not collaterally attacking a Commission decision.  (Id. at p. 646, footnote 14.)  Complainants cite no other authority in support of their argument that collateral attacks on Commission decisions are permissible.  As explained in the Decision, this one is barred by Sections 1709, 1731, 1732, and 1759.

Complainants’ alternative argument, which is completely inconsistent with the first, is that to the extent our decisions concerning which SCE customers were eligible for the rate reduction were consistent with AB 1890, SCE’s failure to give Complainants the AB 1890 rate reduction violated those decisions and Section 331(h).  “Viewed in this light, Complainants are not seeking to challenge the Commission’s decisions, they are seeking to enforce them.  As a result, no issue of timeliness arises.” (App. Rhg., p. 16.)

The complaint in this case cannot logically be viewed as “seeking to enforce Commission orders rather than to challenge them.”  Complainants acknowledge that they are ineligible for the rate reduction under SCE’s tariffs, which we approved, and that Section 532 prohibits utilities from deviating from their published tariffs.  (App. Rhg., 30).  Thus, despite their protestations to the contrary, the argument depends upon the contention that our decisions approving SCE’s Rule 1 (and rate schedules determining eligibility for the discount) conflict with Section 331(h).  (App. Rhg., p. 28.)  This contention, regardless of how it is characterized, is a collateral attack on prior Commission decisions.  It is the same collateral attack that underlies the first “view of the complaint,” and is barred for the same reasons.

Complainants’ reliance on Pink Dot v. TelePort Communications Group (2002) 89 Cal. App. 4th 407 is unavailing.  In that case, plaintiffs’ court action was not barred by the limitation of liability provision in TelePort’s tariffs and the filed rate doctrine because TelePort had omitted from its tariffs, in violation of a Commission order, a list of exceptions to the limitation of liability provision.  Here, Complainants do not contend that SCE’s tariffs contain provisions contrary to our orders.  They concede that they were billed by SCE consistent with its Commission-approved tariffs.  Complainants real claim is that we should not have approved those tariffs in 1997, and should reverse that approval now.  (See App. Rhg., pp. 30-33.)  This contention is a collateral attack on the 1997 Financing Order and related decisions.

We have reviewed all of Complainants’ claims of error and find no merit in them.  We believe that the complaint was properly dismissed for the reasons set forth in the Decision.

This application for rehearing does not raise issues of major significance for the Commission, and we do not believe that oral argument would assist us in our decision.  Accordingly, Complainants’ request for oral argument is denied.  (Commission Rules of Practice and Procedure, Rule 86.3.)

THEREFORE, IT IS ORDERED that:

1. The request for oral argument is denied.

2. The application for rehearing is denied.

3.
This proceeding is closed.

This order is effective today.

Dated November 13, 2003, at San Francisco, California.

MICHAEL R. PEEVEY

            President

CARL W. WOOD

LORETTA M. LYNCH

SUSAN P. KENNEDY

            Commissioners

Commissioner Geoffrey E. Brown, being necessarily absent, did not participate.

� All code references are to the Public Utilities Code.


� Although we dismissed the complaint, we did review complainants’ assertions that we were misled by SCE and were unaware, when we issued the SCE Financing Order, that there might be commercial customers on Schedule GS-2 whose peak demand was under 20 kilowatts but who would not be eligible for the rate reduction unless they transferred to, Schedule GS-1.  As stated in the Decision, we concluded that the record does not support this assertion.  (Conclusions of Law 11-13.)
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