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Decision 04-01-033
January 8, 2004

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

	Utility Audit Company, Inc.

                                            Complainant,

vs.

Southern California Gas Company, 

                                                Defendant.


	Case 03-05-025

(Filed May 15, 2003)


ORDER DENYING REHEARING OF DECISION 03-09-053

Utility Audit Company, Inc. (UAC) seeks rehearing of our decision dismissing a complaint it filed on behalf of one of UAC’s customers, seeking refunds from Southern California Gas Company (SoCalGas) for alleged overbilling.  We dismissed the complaint on the ground that it is barred by the statute of limitations.  Nothing in UAC’s application for rehearing persuades us that this conclusion was erroneous. 

UAC filed a complaint on behalf of an unspecified customer, presumably an owner of or a tenant in an apartment complex in Santa Ana called Village Meadows. 
  

In the complaint, UAC alleged that SoCalGas had provided an “insufficient baseline allowance to the customer” prior to combining the multiple meters in the apartment complex for purposes of calculating baseline allowances, and that this practice resulted in overbilling.  UAC further alleged that SoCalGas “has now combined the meters for “purposes of applying the baseline allowance,” which resolved the problem, but had refused to make refunds for overcharges for the period preceding the switch to combined metering.  (Complaint, p.3.) 

The complaint did not state when the alleged overbilling occurred, but SoCalGas, in its answer, stated that it combined the meters in Village Meadows in 1993, as part of a systemwide change.  It attached to its answer the tariff amendment permitting the combined metering, which was approved by the Commission on June 3, 1993.  (Answer, p. 8 and Exhibit C), and denied that any failure to combine the metering at Village Meadow prior to that tariff change constituted a billing error. As an affirmative defense, SoCalGas asserted that the complaint was time-barred by the three-year statute of limitations in Public Utilities Code § 736.  Based on the undisputed facts, we agreed.

In its application for rehearing, UAC disputes only one of the findings on which we based this conclusion.  UAC does not dispute the following findings: 

SoCalGas combined the meters in 1993;
  the alleged overbilling occurred prior to the adoption of combined-meter billing; Section 736 imposes a three-year statute of limitations on actions to recover overcharges due to billing errors;  and  the instant complaint was filed in 2003. (Findings of Fact 1- 4.)  UAC argues that the statute of limitations was tolled, however, by the filing of a written complaint to SoCalGas, and by SoCalGas failure to respond to the complaint in writing.  In its application for rehearing, UAC concedes that it never presented such a demand (App. Rhg., p. 2)
 and it does not state who allegedly did file one, or point to any evidence that one was filed. Yet UAC asserts that our finding that “no written demand for damages was presented to SoCalGas within the three years following the adoption of combined meter billing”  (Finding of Fact 5) is “false, and was made with absolutely no supporting evidence.”  Although UAC presents no facts or evidence to refute this finding, it states that it “will prove that the [unnamed] customer itself did make a written demand for a refund within the statutory time frame, and that SoCalGas never denied the claim in writing. Thus, the statute of limitations has never run on the claim in question.” (App. Rhg., p.2.)  As previously noted, however, UAC does not state what customer allegedly filed this complaint, or when, or point to any evidence that one was filed.   Nor does UAC cite to any evidence or authority that would refute the reasonable inference, based on the 1993 tariff submitted by SoCalGas, that any failure to combine meters prior to the 1993 tariff amendment did not, per se, constitute a billing error. 

UAC faults us for “ignoring the customer’s prior written claim” but, as we have just stated, it has not identified the claim it refers to, much less offered any proof of one.  Indeed, UAC has not even identified the customer it purports to represent in this complaint.  It has not asserted that this same customer presented a written demand for refunds to SoCalGas, or provided the date on which this demand was allegedly presented.  (In its Reply to SoCalGas’s Answer, UAC asserted that a “Mr. Scott Barker of Village Investments” requested combination of the meters and a refund in 1989.  Even if Mr. Barker is the customer on whose behalf this complaint was filed, and UAC could prove that he made such a request, that fact would not refute Finding of Fact 5.)  In short, UAC has failed to set forth any facts that raise a triable issue of material fact about whether the statute of limitations was tolled.  

UAC further argues that by  “ignoring the customer’s prior written claim,” this Commission committed “fraud.” As we have just explained, our conclusion was based on the undisputed facts, and UAC failed to set forth, with reasonable specificity, any facts or evidence that might support its argument that the statute of limitations was tolled for this complaint.  

We have considered all of the arguments raised in UAC’s application for rehearing and conclude that they are without merit.  

Therefore, IT IS ORDERED that:

1. The application for rehearing is denied.

2. This proceeding is closed.

This order is effective today.

Dated January 8, 2004, at San Francisco, California.

MICHAEL R. PEEVEY

            President

CARL W. WOOD

LORETTA M. LYNCH

GEOFFREY F. BROWN

SUSAN P. KENNEDY

            Commissioners

�  The complaint could have been dismissed for lack of standing.  UAC failed to demonstrate that it has standing to file a complaint on behalf of the unnamed customer  (or even to identify that customer).  As the lack of standing might be curable by amending the complaint, however, we opted to disregard it and to rule on whether the complaint is time-barred.  


The complaint also could have been dismissed for failure to advise the defendant and the Commission adequately of the facts constituting the grounds for the complaint, as required by Rule 10, Commission Rule of Practice and Procedure.


�  In its “Reply to SoCalGas’s Motion To Dismiss,” UAC asserted that SoCalGas combined the metering at Village Meadows in 1989, rather than 1993.


�  The pages of the application for rehearing are not numbered, but this assertion is found on the second page.  
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