
 

                     142927 

STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Governor 
PUBLIC UTILITIES COMMISSION 
505 VAN NESS AVENUE 

SAN FRANCISCO, CA 94102-3298 
 

 
 
 

May 5, 2004        Agenda ID #3530 
         Quasi-Legislative 
           
 
TO:  PARTIES OF RECORD IN APPLICATION 00-12-015  
 
 
This is the draft decision of Commissioner Lynch.  It will not appear on the 
Commission’s agenda for at least 30 days after the date it is mailed.  The 
Commission may act then, or it may postpone action until later. 
 
When the Commission acts on the draft decision, it may adopt all or part of it as 
written, amend or modify it, or set it aside and prepare its own decision.  Only 
when the Commission acts does the decision become binding on the parties. 
 
Parties to the proceeding may file comments on the draft decision as provided in 
Article 19 of the Commission’s Rules of Practice and Procedure (Rules).  These 
rules are accessible on the Commission’s Website at http://www.cpuc.ca.gov.  
Pursuant to Rule 77.3 opening comments shall not exceed 15 pages.  Finally, 
comments must be served separately on the assigned Administrative Law Judge 
and the Assigned Commissioner, and for that purpose I suggest hand delivery, 
overnight mail, or other expeditious method of service. 
 
 
 
/s/  ANGELA K. MINKIN 
Angela K. Minkin, Chief 
Administrative Law Judge 
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COM/LYN/hkr   DRAFT    Agenda ID #3530 
          Quasi-Legislative 
           
Decision DRAFT DECISION OF COMMISSIONER LYNCH   
                (Mailed 5/5/2004) 
 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 
 
Application of the California Association of 
Competitive Telecommunications Carriers for 
Modification of the Rules By Which Carriers 
Obtain Commission Authority Pursuant to 
Sections 851-854 of the Public Utilities Code. 
 

 
 

Application 00-12-015 
(Filed December 1, 2000) 

 
 

OPINION ON COMPETITIVE LOCAL EXCHANGE CARRIERS’  
REQUEST FOR ADVICE LETTER TREATMENT  
OF SECTIONS 851 THROUGH 854 REQUESTS   

 
A.  Summary 

This decision grants in part the application of the California Association of 

Long Distance Telephone Companies (CALTEL) to expand the advice letter 

procedure for competitive telecommunications carriers seeking prospective 

Commission authority to transfer control or assets of non-controversial 

transactions subject to Pub. Util. Code §§ 851 through 854.1 

B.  Categorization 
By Resolution ALJ 176-3053, dated December 21, 2000, the Commission 

preliminarily determined that this proceeding is quasi-legislative and 

determined that a hearing is not expected.  Notice of this application appeared in 

                                              
1  All statutory references herein are to the California Public Utilities Code. 
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the Commission’s Daily Calendar of December 19, 2000.  There are no filed 

protests challenging the substance of CALTEL’s request, and no opposition to 

the Commission’s categorization and hearing determination.  Thus, there is no 

need to alter the preliminary determinations made in Resolution ALJ 176-3053. 

C.  Background 
CALTEL is a non-profit corporation representing the interest of 

competitive telecommunications service providers and other entities that provide 

telecommunications related services. 

Until 1994, all telecommunications utilities seeking Commission authority 

to transfer control or assets subject to §§ 851 through 854 were required to file an 

application.  Decision (D.) 94-05-051 simplified the approval process for 

nondominant interexchange carriers (NDIECs) by allowing these providers of 

non-monopoly telecommunications’ services to submit an advice letter instead of 

an application as long as the acquiring entity is either an already certificated 

telecommunications carrier or the parent of a presently certificated carrier, and 

none of the parties has gross annual California revenues in excess of $500 

million, pursuant to §§ 854 (b) and (c).2  NDIECs that use the advice letter 

procedure are still required to file an application if the Commission believes that 

the matter warrants a more comprehensive review.  The advantage of the advice 

letter procedure is that it enables NDIECs to reduce the potential duration of the 

approval process from several months to 40 days.  

                                              
2  54 CPUC 2d 520 at 522 and 523. 
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D.97-06-096 clarified that the advice letter procedure applied to NDIECs 

seeking Commission authorization for customer base transfers.3  At the same 

time, NDIECs were required to serve a copy of the advice letter on the Consumer 

Services Division Director and provide notice to its customers of the proposed 

transfer.  D.98-07-094 further extended the advice letter procedure from NDIECs 

to Competitive Local Exchange Carriers (CLECs) providing non-monopoly local 

exchange telecommunications services. 

D.  Request 
CALTEL seeks two modifications to the current procedure governing 

Commission approval of §§ 851 through 854 transactions for NDIECs and 

CLECs.  The first modification seeks to permit these competitive 

telecommunications carriers to use the advice letter procedure instead of the 

application process for “all” prospective transactions subject to these code 

sections.  The second modification seeks to permit the use of an advice letter 

procedure instead of the application process for the transfer of certificated 

entities’ control or assets to subsidiaries.  Both of these changes would enable 

NDIECs and CLECs to complete transactions subject to §§ 851 through 854 

expeditiously and utilize less Commission staff time.  CALTEL’s application 

focuses on making the advice letter procedure applicable to mergers of 

certificated entities and to internal corporate reorganizations. 

E.  Discussion 
CALTEL states that it does not seek a precise determination of which 

transactions are subject to §§ 851 through 854.  Further, it does not seek to 

                                              
3  73 CPUC 2d 248 at 251. 
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eliminate or reduce the consumer safeguards established by D.94-05-051 and 

modified by D.97-06-096.  It seeks to enlarge the universe of transactions for 

which competitive telecommunications carriers can obtain expedited approval 

through the advice letter procedure.   

CALTEL provides two examples of transactions for which carriers are now 

using the application process and which CALTEL seeks to be subject to the 

advice letter process.  First, CALTEL requests clarity that the advice letter 

process may be used for mergers of nondominant, certificated entities.4  Second, 

CALTEL requests clarity that the advice letter process may be used for internal 

corporate reorganizations of certificated entities, including the transfer of a 

certificate of public convenience and necessity to a wholly owned subsidiary.  

CALTEL notes that many carriers have filed applications “out of an abundance 

of caution” because of questions about whether the advice letter process applies 

to these types of transactions. 

We find CALTEL’s request to be consistent with our intent of providing 

expedited regulatory review of nondominant telecommunications carriers’ 

matters that generally do not raise concerns regarding the protection of 

consumer interests or the interests of other market participants.  As to the 

particular issues discussed in CALTEL’s application—mergers and internal 

corporate reorganizations—we agree that the advice letter process should apply 

and will modify our rules accordingly.  Hence, we modify the rules adopted by 

D.94-05-051 and modified by D.97-06-096 to incorporate the changes being 

adopted by this decision.  We also update our rules to clarify that the advice 

                                              
4  CALTEL continues to support the unavailability of the advice letter process for 
mergers subject to Pub. Util. Code §§ 854(b) and (c). 
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letter process is not available in instances where Commission’s California 

Environmental Quality Act (CEQA) review is required, i.e., where the transaction 

has a potential for resulting in either a direct physical change in the environment 

or a reasonably foreseeable indirect physical change in the environment.  (CEQA 

Guideline 15378.)  We will further require that carriers seeking to use the advice 

letter process make an attestation that the transaction does not have a potential 

for resulting in either a direct physical change in the environment or a 

reasonably foreseeable indirect physical change in the environment.  These 

updated rules are set forth in Appendix A of this decision. 

However, we cannot accept CALTEL’s proposed amendment of our rules 

to authorize the advice letter process for “all” transactions pursuant to §§ 851 

through 854.  This broad language would encompass transactions for which the 

advice letter process may be inappropriate, such as dispositions of utility 

property involving non-certificated third parties.  For example, the sale or lease 

of utility-owned land to a third party for a construction project unrelated to 

telecommunications would be eligible for the advice letter process under 

CALTEL’s proposed language, notwithstanding the fact that the project could 

have a potential environmental impact warranting CEQA review.  CALTEL does 

not attempt to make a case that such dispositions of property involving third 

parties should be eligible for the advice letter process.   

The only comments on CALTEL’s application were from the Citizens 

Companies.5  Citizens Companies seek to extend the competitive carriers’ advice 

                                              
5  Citizens Companies consist of Citizens Telecommunications Company of California, 
Inc., Citizens Telecommunications Company of the Golden State, and Citizens 
Telecommunications Company of Tuolumne. 
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letter procedure for transactions subject to §§ 851 through 854 to the incumbent 

local exchange carriers (ILEC) and their affiliates.  Absent such approval, 

Citizens Companies contend that there would be more disparity among the 

Commission’s regulatory and procedural rules between competitive carriers and 

ILECs.  

Even though ILECs may enter into non-controversial transactions, 

disparities necessarily exist in the regulatory and procedural rules between 

competitive carriers and ILECs.  This is because consumer interests in such 

transactions involving ILECs utilities require a higher level of scrutiny than in 

transactions of non-incumbent utilities.  This is due to the unique status of ILECs, 

which continue to exercise market power in at least some of the markets they 

serve.  The procedures and consumer safeguards established by D.94-05-051, 

modified by D.97-06-096, and the subject of this decision are applicable to 

nondominant telecommunications utilities, which, by definition, do not exercise 

market power in any of the markets they serve.  Citizens Companies have not 

convinced us that consumer interest in ILECs and ILEC affiliates transactions 

subject to §§ 851 through 854 should be brought in line with the regulatory and 

procedural rules for competitive telecommunications carriers.  For that reason, 

the advice letter procedure being approved by this decision should not be 

extended to the ILECs and their affiliates at this time.   

F.  Comments on Draft Decision 
The draft decision of Commissioner Lynch in this matter was mailed to the 

parties in accordance with Pub. Util. Code § 311(g)(1) and Rule 77.7 of the Rules 

of Practice and Procedure.  Comments were filed on ______, and reply comments 

were filed on ________.   
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G.  Assignment of Proceeding 
Loretta M. Lynch is the Assigned Commissioner and Michael J. Galvin is 

the assigned Administrative Law Judge in this proceeding. 

Findings of Fact 
1. NDIECs are nondominant providers of interexchange telecommunications 

services. 

2. CLECs are nondominant providers of local exchange telecommunications 

services. 

3. The Commission has the authority to change the procedure for transfers of 

control or assets subject to Pub. Util. Code §§ 851 through 854. 

4. With respect to mergers between certificated carriers and corporate 

reorganizations, CALTEL’s proposal would substantially shorten the period 

between competitive telecommunications carriers’ requests for authority to 

transfer control or assets and the date the Commission grants that authority. 

5. With respect to mergers between certificated carriers and corporate 

reorganizations, CALTEL’s proposal would retain the Commission’s discretion 

to initiate a formal review of competitive telecommunications carriers’ proposals 

to transfer control or assets. 

6. CALTEL proposes broad language that would include dispositions of 

property involving non-certificated third parties and which may be 

inappropriate for the advice letter process. 

Conclusions of Law 
1. CALTEL’s application should be granted in part. 

2. The procedures described in Appendix A for competitive 

telecommunications carriers seeking prospective authority to transfer control or 

assets should be adopted. 
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3. Because of the public interest in simplified regulatory oversight, the 

following order should be effective immediately. 

 

O R D E R  
 

IT IS ORDERED that: 

1. Nondominant Interexchange Carriers (NDIEC) and Competitive Local 

Exchange Carriers (CLEC) may file an advice letter for prospective authority to 

transfer control or assets pursuant to Pub. Util. Code §§ 851 through 854 to the 

extent that the conditions set forth in Appendix A of this order are satisfied. 

2. The Executive Director shall cause a copy of this order to be served on all 

NDIECs and CLECs certificated in California. 

3. Application 00-12-015 is closed. 

This order is effective today. 

Dated      , at San Francisco, California. 
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APPENDIX A 

COMPETITIVE TELECOMMUNICATIONS CARRIERS  
PROCEDURE FOR TRANSFERS OF CONTROL OF ASSETS  

1. A Nondominant Interexchange Carrier (NDIEC) or Competitive Local 
Exchange Carrier (CLEC) certificated by the Commission may file an 
advice letter, instead of an application, for authority to transfer control 
or assets, including a merger with another certificated NDIEC or 
CLEC, pursuant to Pub. Util. Code §§ 851 through 854 if all of the 
conditions set forth in this appendix are satisfied.  The advice letter 
shall become effective 40 days after filing absent Commission action 
to suspend the advice letter. 

a. The advice letter shall (1) advise the Commission that the filing 
NDIEC or CLEC is a party to a pending transaction for which 
Commission authority is required, (2) provide the general terms 
of the transaction, and (3) identify any decided or pending legal 
complaints against the involved entities, in California or other 
states. 

b. The advice letter shall be served on the Director of the 
Consumer Protection and Safety Division and those persons to 
whom the entity is already required to serve tariff changes 
under General Order 96-A. 

c. Requests for authority to transfer customers shall comply with 
the customer notification requirements set forth in 
Decision 97-06-096. 

d. Financial statements shall accompany the advice letter for any 
applicant that will continue operations after the transaction has 
been completed.  Financial statements may be filed under seal, 
but doing so is subject to protest. 

e. The advice letter text shall describe the terms of the 
transaction and indicate how any surviving Commission 
certified entities would modify their tariffs, if at all. 

f. The advice letter text shall attest that the transaction does not 
have a potential for resulting in either a direct physical change 
in the environment or a reasonably foreseeable indirect 
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physical change in the environment pursuant to California 
Environmental Quality Act (CEQA) Guideline 15378.   

2.  Unless suspended by the Commission at the request of the 
Commission staff, either because of a protest within a 20-day protest 
period from the date the matter appears on the daily calendar or sua 
sponte, the advice letter shall take effect and the transaction shall be 
deemed approved.  If the Commission believes that the matter 
warrants more comprehensive review, the Commission may suspend 
the advice letter and direct the parties to file an application. 

3.  The advice letter procedure shall not be used under the following 
conditions:     

a. Where an entity acquiring assets or control is not either an 
already certificated entity or the parent or subsidiary of a 
presently certified entity.  In other words, the advice letter 
procedure described above may not be used for purposes of 
market entry. 

b. Where the transaction involves a CLEC owned or affiliated with 
a California incumbent local exchange carrier. 

c. Where transactions are subject to the requirements of Pub. 
Util. Code §§ 854(b) and (c).  

d. Where the transaction has a potential for resulting in either a 
direct physical change in the environment or a reasonably 
foreseeable indirect physical change in the environment.  
(CEQA Guideline 15378.)  

 

(END OF APPENDIX A) 


