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OPINION

1. Summary

Wild Goose Storage Inc. (WGSI), a public utility offering gas storage services to the public, seeks modification of Decision (D.) 97-06-091 in order to relieve it of certain reporting requirements that it deems inapplicable to its operations.  The petition for modification is unopposed.  The petition is granted.

2. Background

In D.97-06-091, 73 CPUC2d 90, the Commission granted WGSI a certificate of public convenience and necessity authorizing it to develop, construct and operate an underground natural gas storage facility in Butte County and to provide firm and interruptible storage service.  WGSI’s application was the first to seek authorization to provide independent gas storage service pursuant to the Commission’s storage decision in D.93-02-013, 48 CPUC2d 107.

The Commission’s storage decision unbundled noncore storage and allowed independent storage providers to enter the market and to compete with incumbent local distribution companies.  Consistent with the storage decision, the Commission in D.97-06-091, authorized WGSI to charge market-based rates, and in D.98-06-083, the Commission excused WGSI from the obligation to file cost justifications for its tariff rates.

After receiving its authorization, WGSI constructed its storage facility and began commercial operation on April 1, 1999.  As a public utility, WGSI is subject to certain Commission reporting obligations, including the filing of specified annual reports.  WGSI states that when it came time to prepare its annual reports for 1999, the company realized that much of the required information was geared to public utilities that are subject to traditional cost-based rate regulation.  WGSI states that since it is authorized to charge market-based rates, the information it would produce would be irrelevant and competitively sensitive.  The company then filed this application for an exemption from annual report provisions that appear to it to be inapplicable to a utility that is authorized to charge market‑based rates.  WGSI states:

“WGSI want to make it completely clear that this request is not intended in any way to hinder the Commission’s ability to regulate or to obtain information from WGSI.  When the Commission granted an earlier petition for modification in D. 98-06-083, it stated, ‘Wild Goose must abide by any Commission rules regarding document and information retention and availability that generally apply to public utilities.’  WGSI will continue to comply with this requirement and to provide any information the Commission seeks, and WGSI does not believe that this requirement will be affected in any way if the Commission grants this petition.”  (Petition for Modification, at 3.)

The company notes that because WGSI will remain subject to the Commission’s jurisdiction, the Commission may at any time reimpose the reporting requirements if that is deemed prudent.

3. Justification for Requested Relief

WGSI states that it does not seek a complete exemption from reporting requirements, only from those requirements that are not applicable to a utility offering market-based rates.  The company states that similarly situated telecommunications companies file a simplified annual report, and WGSI proposes to substitute a similar reporting requirement for its operations.  The specific requirements from which WGSI seeks exemption are as follows:

General Order (G.O.) 65-A:  This general order requires submission of “each financial statement prepared in the normal course of business” and the annual report and other financial statements issues to its stockholders.  According to WGSI, these reports provide a useful check on the operations of utilities subject to cost‑based regulation, but they provide little if any relevant information about utilities offering market-based rates.

G.O. 77-K:  This general order requires submission of data on the compensation of officers and employees, dues and donations, and legal fees.  According to WGSI, this information may be useful for utilities subject to cost-based regulation, but it is irrelevant to utilities with market-based rates and no captive ratepayers.  As the Commission stated in D.98-09-024, “there is no longer sufficient justification for [commercial mobile radio service] providers to incur the time, effort, and costs required to comply with this General Order.”  According to WGSI, the same reasoning applies here.

G.O. 104-A:  This general order requires the filing of what is usually meant as an “annual report.”  According to WGSI, the form supplied by the Energy Division is focused on information that complements the regulation of cost-based rates, such as information on gas plant, income statements, sales to residential customers (WGSI has no residential customers), and similar topics.  In lieu of the information required by the Energy Division form, WGSI proposes a simplified annual report that includes the information the Commission currently requires from competitive local telecommunications carriers and interexchange telephone utilities.  WGSI has submitted its proposed simplified annual report as an exhibit to its application, and we incorporate that document as Exhibit A of this decision.

Section 587, as implemented by D.93-02-019 and D.99-05-011:  These requirements relate to reports on transactions with affiliates.  In D.99-09-002, the Commission exempted WGSI from affiliate transaction rules adopted in D.97-12-088.  However, WGSI is still subject to earlier rules adopted in D.93-02-019.  The current requirement is to report detailed information about affiliate companies.  WGSI states that the requirement is burdensome in that it is a fourth-level wholly owned subsidiary of Alberta Energy Company Ltd. and is associated with more than 50 affiliates.  Rather than produce information related to all of these affiliates, WGSI proposed to report only for subsidiaries in the direct chain between WGSI and Alberta Energy Company.

4. Discussion

WGSI operates under a regime of market-based rates, rather than traditional cost-based rates.  We agree with the company that many of the requirements of the annual reports contemplate cost-based ratemaking and serve little purpose in the Commission’s regulation of WGSI.  The company’s request here is supported by the same facts that we noted in D.98-06-083 when we exempted WGSI from the requirement to file cost justifications for its tariffs.  In that decision, we stated that:

· WGSI charges market-based rates, not cost-based rates.

· The company is not subject to a traditional cost-of-service, rate-of-return regulatory framework.

· Ratepayers bear no risk for WGSI’s investment and operations; the company operates at complete risk to its shareholders.  (WGSI has no ratepayers in the usual sense; all customers take service voluntarily, and all have other competitive options.)

· WGSI has no market power and a negligible ability to engage in predatory pricing; and

· It is unnecessary to place a high regulatory burden on a new entrant, such as WGSI.  (D.98-06-083, slip op. at 5-6.)

In a similar context, the Commission has exempted competitive telecommunications companies from many reporting requirements.  In D.98‑09‑024, the Commission exempted commercial mobile radio service providers from G.O. 77-K and G.O. 104-A.  The Commission noted that its authority to regulate the rates of these providers had been preempted, and the original purpose for requiring them to file certain reports was no longer valid.  WGSI argues that the same reasoning supports exempting it from requirements not relevant to a utility operating with market-based rates.  

In addition, because WGSI must compete with large incumbent local distribution companies, requiring WGSI to file and make available publicly some of the information could put WGSI at a competitive disadvantage.  This would be particularly onerous if the sensitive information serves no ratemaking purpose.

5. Explanation of Why Petition Was Not Filed Within One Year

Rule 47(d) of the Rules of Practice and Procedure requires an explanation of why a petition for modification could not have been filed within one year of the effective date of the applicable decision.  The effective date of D.97-06-091 was June 25, 1997.

WGSI states that part of the reason for the delay was the time required to clarify that it was not required to submit cost justification for its tariffs.  That decision was made in D.98-06-083, which was effective on June 18, 1998.  The remaining delay, WGSI states, is attributable to the fact that it was not required to file annual reports until recently.  WGSI’s first year of operation was 1999, and it did not close its books on 1999 until well into this year.  WGSI states that it attempted to work with Commission staff for informal resolution of the reporting requirements, but all parties agreed that a petition to modify was the proper way for the company to obtain the relief it seeks.

6. Conclusion

It is important to note that under the company’s proposal, WGSI will continue to make annual reports to the Commission and will continue to disclose information necessary for the Commission to perform its regulatory role.  Should additional information be required, we will expect the company to promptly supply that information at the request of our Energy Division staff.  Accordingly, based on the record as a whole, and in the absence of any opposition to the request,  WGSI’s application should be granted.  This decision is not to be deemed a precedent for any other entity.

This is an uncontested matter in which the decision grants the relief requested.  Pursuant to Pub. Util. Code § 311(g)(2), the otherwise applicable 30‑day period for public review and comment is waived.

Findings of Fact

1. The Commission in D.97-06-091 authorized WGSI to operate an underground natural gas storage facility and to charge market-based rates.

2. WGSI constructed its storage facility and began commercial operation on April 1, 1999.

3. A number of the Commission’s reporting requirements for WGSI are not applicable to a utility authorized to charge market-based rates.

4. WGSI seeks to modify D.97-06-091 to exempt WGSI from reporting requirements it deems inapplicable to its operations.

5. Under its petition, WGSI would continue to make annual reports and would continue to disclose information necessary for the Commission’s regulatory responsibility.

6. The petition to modify is unopposed, and no hearing is necessary.

Conclusion of Law

The petition for modification of D.97-06-091 should be granted.

ORDER

IT IS ORDERED that:

1. The petition of Wild Goose Storage Inc. (Wild Goose) to modify Decision (D.) 97-06-091 to exempt Wild Goose from certain reporting requirements of General Order (G.O.) 65-A, G.O. 77-K, G.O. 104-A and Pub. Util. Code § 587, is granted.

2. D.97-06-091, as previously modified by D.98-06-083, is modified to add the following at p. 10 (73 CPUC2d at 95), before the heading entitled “Transmission Priority for Stored Gas:”  

“Because Wild Goose will charge market-based rates and will not be subject to traditional cost-of-service regulation, we will not require Wild Goose to file annual reports that require information relevant only to utilities subject to cost-based regulation.  Instead, we will authorize Wild Goose to comply with General Order 104-K by filing an annual report similar to the annual report we require for competitive telecommunications companies.  For these reasons, we will also exempt Wild Goose from the reporting requirements of General Order 65-A and General Order 77-K.  In addition, to reduce the reporting burden, Wild Goose may comply with the rules adopted in D.93-02-019 by providing the required information only for the affiliates in its direct lineage in the corporate structure, i.e., all affiliates in the direct chain of ownership between Wild Goose and the ultimate corporate parent.”

3. A new Finding of Fact 19A is added to read as follows:  “Competitive telecommunications utilities are allowed to comply with General Order 104-A by filing a simple list of information.”

4. A new Conclusion of Law 6A is added to read as follows:  “Wild Goose should be permitted to file a simple list of information in compliance with General Order 104-A, and Wild Goose should be exempt from the filing requirements of General Order 65-A and General Order 77-K.”

5. A new Conclusion of Law 6B is added to read as follows:  “Wild Goose should be permitted to comply with the rules adopted in D.93-02-019 by providing the required information only for the affiliates in its direct lineage in the corporate structure, i.e., all affiliates in the direct chain of ownership between Wild Goose and the ultimate corporate parent.”

6. A new Ordering Paragraph 5A is added to read as follows:  

“Wild Goose shall file an annual report, in compliance with General Order 104-A, on a calendar‑year basis using the form attached as Appendix D.  Wild Goose is hereby exempted from the requirements of General Order 65-A and General Order 77-K.  Wild Goose is authorized to comply with the rules adopted in D.93-02-019 by providing the required information only for the affiliates in its direct lineage in the corporate structure, i.e., all affiliate in the direct chain of ownership between Wild Goose and the ultimate corporate parent.”

7. A new Appendix D is added to the decision to read as shown in Exhibit A to this decision.

8. Application 96-08-058 is closed.

This order is effective today.

Dated December 7, 2000, at San Francisco, California.
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EXHIBIT A

APPENDIX D

Information to be filed as the Annual Report of 
Wild Goose Storage Inc.

1. Exact legal name and “U” number.

2. Address.

3. Name, title, address, and telephone number of the person to be contacted concerning the reported information.

4. Name and title of officer having custody of the general books of account and the address of the office where such books are kept.

5. Type of organization (e.g., corporation, partnership, etc.).  If incorporated, specify:

a. Date of filing of the articles of incorporation with the Secretary of State.

b. State or province in which incorporated.

6. Commission decision number granting operating authority and the date of that decision.

7. Date operations were begun.

8. Description of other business activities in which the utility is engaged.

9. A list of all affiliated companies in the direct lineage of the utility in the corporate structure, i.e., all affiliates in the direct chain of ownership between Wild Goose Storage Inc. and the ultimate corporate parent.

State if the affiliate is a:

a. Regulated public utility.

b. Publicly held corporation.

10. Balance sheet as of December 31 of the year for which information is submitted.  Because this information may be competitively sensitive, Wild Goose Storage Inc. may submit this item under seal according to the provisions of Public Utilities Code Section 583.

11. Income statements for California operations for the calendar year for which information is submitted.  Because this information may be competitively sensitive, Wild Goose Storage Inc. may submit this item under seal according to the provisions of Public Utilities Code Section 583.

(END OF APPENDIX D)
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