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ORDER DENYING APPLICATION FOR REHEARING OF 

DECISION 03-12-064

I. INTRODUCTION

Decision (D.) 03-12-064 resolved a complaint filed by the Pasadena Neighborhood Coalition (Coalition) against Altrio Communications, Inc. (Altrio), and found that Altrio violated the terms of the Limited Facilities-Based Certificate of Public Convenience and Necessity (LFB CPCN) that the Commission granted in D.01-07-022.  The relevant background information is set forth in D.03-12-064.  In D.03-12-064, we found that Altrio violated the terms of its LFB CPCN by providing telephone service using facilities it built outside of existing structures.  The facilities were built as part of Altrio’s Open Video Systems network pursuant to an agreement executed between Altrio and the City of Pasadena, for which the City of Pasadena granted an exemption from the requirements of the California Environmental Quality Act (CEQA).  

In resolving the Coalition’s complaint, we did not address whether the City of Pasadena properly found Altrio exempt from CEQA.  We also did not agree with the Coalition that Altrio’s construction in its entirety was barred by D.01-07-022.  We found that the Coalition failed to meet its burden of proving that the design and components of the OVS network were dictated by the need to maintain highly reliable telephone service, as opposed to providing greater reliability for its current network and to allow for expansion of its OVS network.

As a remedy, we prohibited Altrio from providing telephone service to any customers not served by its initial Pasadena hub, as part of its OVS network services in Pasadena.
  We declined to require Altrio to cease providing telephone service to its current customers in Pasadena in order to avoid hardship for those customers.

On January 22, 2004, the Coalition filed an application for rehearing of D.03-12-064.  We have reviewed the allegations of legal error in the application, and find them without merit.  We accordingly deny the Coalition’s application for rehearing.

II. DISCUSSION


In its application for rehearing of D.03-12-064, the Coalition alleges that the Commission committed legal error in finding that the Coalition did not carry its burden of proof on the claim that some of Altrio’s construction in Pasadena was necessitated by Altrio’s provision of telephone and 911 service.  The gist of the Coalition’s application seems to be that the Commission must have applied the incorrect standard of proof, since the evidence supporting the Coalition’s claim was “superior both in quantity and quality.”  (Coalition App. at 8.)  However, the Coalition does not directly allege that the Commission applied the wrong standard, and in fact the Commission did apply the correct standard to the Coalitions’ complaint, noting that the Coalition has the burden of proving, by a preponderance of the evidence, its contentions of violation.  (See D.03-12-064 at 8.)  Rather, the Coalition merely disagrees with the Commission’s conclusion that the Coalition failed to meet its burden of proof.  The Coalition’s application is almost entirely devoted to rearguing the evidence in the record.

The Coalition fails to establish legal error. As explained in D.03-12-064, the Coalition’s evidence was direct to Altrio’s backup generators, which the Coalition claimed have very large power capacity solely in order to provide reliable telephone service in the event of a commercial power outage.  Altrio’s Senior Vice Present, Engineering and Chief Technical Officer, Mr. David Large, testified that Altrio chose to use the generators as backup power sources both in order to provide greater reliability for its current network than its competitors provided, and to allow for expansion and further development of the OVS network in the future.  The Commission rejected the Coalition’s attempt to demonstrate that the backup power requirements were really for Altrio’s current telephone service because the Coalition’s interpretation of the evidence depended on assumptions about the number of homes using Altrio’s telephone service and the power needs for that service that were not supported by evidence in the record.  (See D.03-12-064 at 9.)  The Commission’s determination is reasonable, and the fact that the Coalition disagrees with this determination does not demonstrate legal error in the Decision.

The Coalition also asserts that the Decision relies on improperly admitted evidence.  According to the Coalition, the testimony of Mr. Large was improperly admitted.  The parties filed simultaneous opening and reply testimony on May 13, 2003, and May 27, 2003 respectively.  On May 29, 2003, Altrio filed the testimony of Mr. Large, which was included in a Motion to Strike portions of the Coalition’s testimony, and was submitted on a contingent basis to rebut new testimony submitted by the Coalition in its reply testimony.  The Coalition filed its own motion to strike, which was denied, and Mr. Large’s testimony was allowed into evidence.  The Coalition fails to demonstrate that the Commission improperly admitted this evidence, or violated its own Rules of Practice and Procedure in allowing this testimony into evidence.  The Coalition only states that the admission of Mr. Large’s testimony was improper because it gave Altrio an “unfair advantage.”  (Coalition App. at 14.)  However, as a review of the record demonstrates, and as the Coalition admits in its Application, the Coalition was afforded the opportunity to cross-examine Mr. Large at the hearing.  In addition, the Coalition had ample opportunity to comment on Mr. Large’s testimony in its Opening and Reply briefs.  Thus, we disagree with the Coalition’s claim that the admission of Mr. Large’s testimony unfairly disadvantaged the Coalition.  We find the Coalition’s allegation of legal error without merit.

The Coalition next argues that we committed legal error by failing to rule on evidence submitted by the Coalition demonstrating that Altrio constructed facilities outside Pasadena, without CEQA approval from the Commission.  In the Decision, we noted that whether we intended to prohibit Altrio from pulling cable through existing utility conduit was the subject of some controversy in the proceeding, but that in view of our disposition of the case, it was unnecessary to resolve that question.  

We find that the Coalition’s argument fails for two reasons.  First, even assuming as true that Altrio constructed approximately 12 miles of fiber cable from its headend building in Los Angeles to its Pasadena hub, we found that the Coalition failed to show that Altrio’s design and construction activity, in itself, violated D.01-07-022 (i.e., that the hanging of this cable was necessitated by the provision of telephone services, rather than a part of its OVS network services). Without that finding, we lack the power to stop construction for network facilities that offer cable television and cable modem data services, neither of which are regulated by the Commission.  Second, the complaint filed by the Coalition addresses Altrio’s activities in Pasadena, and, in resolving that specific complaint, the Commission appropriately confined its order to Altrio’s services in that city.

The Coalition next argues that D.03-12-064 incorrectly declines to assess sanctions despite finding that Altrio violated its CPCN.  The Coalition apparently argues that sections 2107 and 2108 of the Public Utilities Code require the Commission to impose penalties of not less than five hundred dollars for each day that Altrio violated its CPCN.  Although the Public Utilities Code does provide that a public utility is subject to a penalty of not less than five hundred dollars for each offense (section 2107), it does not mandate that the Commission must impose a penalty.  The decision to impose penalties is discretionary.  In addition, the Coalition failed to ask for monetary sanctions in its Complaint.  Since Altrio was not put on notice that monetary fines would be sought, it was appropriate for us to reject the Coalition’s untimely request for such sanctions.
Finally, the Coalition asks the Commission to grant rehearing in order to examine Altrio’s material change in circumstances.  According to the Coalition, in December 2003, Altrio sent a letter to the city manager of the City of Pasadena, notifying her that Altrio intended to cease operations, and indicated that it was attempting to sell the network it constructed in Pasadena.  The Coalition asks that the Commission examine the effect of Altrio’s exit from the market.  The Coalition’s request is inappropriate in the context of this proceeding and has no bearing on whether the Commission committed legal error in D.03-12-064.  We accordingly deny its request for rehearing on this ground.

III. CONCLUSION

We have reviewed all of the allegations raised in the Pasadena Neighborhood Coalition’s application for rehearing of Decision 03-12-064.  For the reasons stated above, we find that the allegations lack merit.  Any allegations raised in the application not specifically addressed here are denied.

IT IS THEREFORE ORDERED that:

1.    The Pasadena Neighborhood Coalition’s application for rehearing of D.03-12-064 is denied.

2.    This proceeding is closed.

This Order is effective today.

Dated November 19, 2004, at San Francisco, California.

MICHAEL R. PEEVEY

            President

CARL W. WOOD

LORETTA M. LYNCH

GEOFFREY F. BROWN

SUSAN P. KENNEDY

            Commissioners

� Altrio was prohibited from providing telephone service over its OVS network beyond its initial Pasadena hub unless it obtained a full facilities-based CPCN.  The Commission granted Altrio a full facilities-based CPCN in D.03-11-016. That decision is also subject to an application for rehearing by the Coalition.
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