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Decision 00-12-066



December 21, 2000

 

Before The Public Utilities Commission Of The State Of California

Application of THE UTILITY REFORM NETWORK for Rehearing of Resolution E-3689, approving Southern California Edison Company’s Advice Letter 1465-E to reopen and expand the interruptible program.


Application No. 00-09-005

(Filed September 5, 2000)

ORDER GRANTING LIMITED REHEARING

TO MODIFY RESOLUTION NO. E-3689 

AND DENYING REHEARING AS MODIFIED

An application for Rehearing of Resolution E-3689 has been filed by The Utility Reform Network (TURN) claiming legal error based on an alleged lack of substantial evidence.  In Resolution E-3689, the Commission approved with modifications an advice letter filed by Southern California Edison Co. (SCE) in which it proposed an emergency tariff modification to reopen its commercial and industrial interruptible program to new customers and to new load from existing customers.  SCE’s purpose was to increase the amount of curtailable load in order to mitigate possible shortages in generation capacity during the summers of 2000 and 2001; and to respond to the forecast of the Independent System Operator (ISO) that there existed a 4-9% probability that firm customers would have to be curtailed during the summer because of an insufficient supply of electricity.

SCE related that it expected to secure an additional 315 megawatts (MW) of curtailable load to be added to its total interruptible load pool of about 3,000 MW.  However, SCE estimated that since only some of these customers are likely to be operating at peak demand when curtailment is required, that only about two thirds of this demand (1,900 MW) will be available for any actual curtailment.  SCE claimed that its proposal would be cost effec-tive by assuming a proxy value of $500 per megawatt-hour (MWh) as the energy price cap.  Under this methodology SCE forecast net program benefits of $15 million for program year 2000 and $60 million for 2001 after deducting estimated program costs of $23 million per year.  SCE also claimed that additional benefits would result from avoiding curtailment of firm-service customers.

Protests were filed by the Energy Commission, TURN, National Resources Defense Council, Supply Side Energy Solutions, and the Office of Ratepayer Advocates.  Supporting comments were filed by the California Large Energy Consumers Association and the Utility Savings and Refund Services.  Because the 30-day comment would fall during the summer peak season, we waived the comment period pursuant to Rule of Procedure 77.7(f)(9) on the ground of public necessity to avoid delay in acting on the emergency filing.

On August 3, 2000 the Commission issued Resolution E-3689 (the Resolution).  It approved SCE’s proposal as an “insurance policy, albeit an expensive one” to help reduce the possibility that firm customers would be curtailed during the summer of 2000.  However, it expressed doubts regarding several contentions advanced by SCE in support of its proposal; and it imposed several corrective conditions on it

The Commission found SCE’s estimates of cost-effectiveness based on energy savings to be unrealistic and only marginally cost-effective using SCE’s value-of-service estimates.  (Findings of Fact (FF) No. 6. and 7)  Under the value-of-service estimates it concluded that SCE would be paying “exceedingly high prices per MW curtailed.”  (FF No. 7)  On the other hand, the Commission found the expected economic value of the program to have a range from $39,000 to $97,000 per MWhr of firm customer curtailment avoided assuming 15 hours of potential Stage III curtailment per year. (FF No. 31) Using the new ISO price cap of $250/MWh, it found the benefits of the program to be only $37,500 per MWh of firm customer curtailment.  (FF No. 27)

In addition, the Resolution expressed other reservations about the proposal, including:

1. That SCE’s estimate of 315 MW of new load participating in the program appeared to be “significantly overstated.” (FF No. 15)

2. That the program was duplicative of other available load reduction programs; and therefore few customers would participate because they would face possible immediate curtailment without enjoying prior months of lower rates that attract some customers to interruptible rate tariffs.  (FF Nos. 12 and 8.)

Nevertheless, we concluded that the proposal was worthy of approval since it might provide some additional load for curtailment during the summer of 2000.  Therefore, we approved the program with several conditions designed to correct the weaknesses noted in the Resolution:

1. By allowing it to be in effect only from August 3, 2000 to May 31, 2001 rather than through the summer of 2001 as requested.

2. New interruptible customers would be curtailed only after all existing such customers have been curtailed in order to address equity concerns between new and old customers who have received the benefit of lower rates in the past.

3. No customers who are already participating in other curtailment programs established by the ISO would be eligible for SCE’s program.

4. Both SCE and the Commission retain the authority to reclose the program at anytime.

5. Contrary to SCE’s request, no public purpose funds are to be utilized to pay the program’s administrative costs.

6. Any new interruptible customers who fail to curtail when requested would be back-billed for any rate discounts they received and also be subject to applicable non-compliance penalties.

7. SCE was required to file a detailed analysis on the feasibility and cost-effectiveness of developing interruptible programs for its smaller customers.

8. SCE was directed to work with PG&E and the ISO to examine the latter’s policy of pro-rata curtailments, its effect in the PG&E service area, and the possibility of developing a statewide curtailment policy.

9. SCE was authorized, even though it did not request such authority, to reopen its interruptible programs for agriculture customers subject to the same conditions imposed for industrial customers by the Resolution.

Only TURN, one of the five protestants, filed an application for rehearing.  The application complains that, given the critical findings regarding SCE’s plan set out in the Resolution, it fails to constitute reasoned decision making.  Further, it predicts that the plan is “doomed to fail” since the record shows that none of the newly enlisted interruptible customers will ever be asked to curtail because there is never full compliance by such existing customers.  TURN’s only allegation of legal error is that the Resolution’s conclusion to approve SCE’s proposal is not supported by the findings and that the findings are not supported by substantial evidence in light of the whole record.  (P.U. Code Sec. 1757(a)(3) and (4)).

Specifically, TURN asserts that given the reservations and critical or negative findings in the Resolution about SCE’s proposal outlined above, and when all the relevant factors are considered, the result is a decision which ignores conflicting material evidence and is not supported by substantial evidence.  In support of its application TURN cites four prior Commission decisions on rehearing dealing with “incomplete findings” and evidence based on “incorrect assumptions.”

When conducting substantial evidence review, the Supreme Court has held that the reviewing court must look at the evidence on both sides.  (Bixby v. Pierno, (1971) 4 Cal. 3d. 130, 143 n. 10, 144, 149 n. 22.)  If substantial evidence “is present, no matter how slight it may appear in comparison with the contradictory evidence, the judgement will be affirmed.” (9 Witkin Cal. Procedure (4th ed. 1997) Appeal §364, p. 414.  

This is true even if there is conflicting evidence in the record.  Furthermore, as TURN states in its application the Commission can lawfully draw reasonable evidentiary inferences to support its decision.  Such inferences can constitute substantial evidence, so long as they are “reasonable conclusion[s] from the evidence and [are not] based upon suspicion, imagination, speculation, surmise, conjecture or guesswork.”  (Beck Development Co. v Southern Pacific Transportation Co. (1996) 44 Cal.App.4th 1160, 1204; see also People v. Lane (1956) 144 Cal.App.2d 87,89.)

The record at issue here consists of the advice letter, protests, and a data response.  In advancing its claim that the decision is not supported by substantial evidence, TURN contends that the evidence is not “reasonable in nature, credible or of solid value” as required by the Supreme Court.  It emphasizes the negative findings respecting SCE’s showing, i.e. that the estimate of securing an additional 315 MW for curtailment is overstated and that the proposal is only marginally cost-effective on a value of service basis and not cost-effective at all on an energy savings basis.  Therefore, TURN asserts that the Resolution’s conclusion to approve the proposal “directly conflicts” with the record evidence, and is therefore unlawful.

We do not agree. The so-called negative or critical findings except for FF No. 32, are offset by other evidence and the corrective conditions included in the Resolution.  The Commission possesses the discretion to recognize the weaknesses in the proposal, cure those weaknesses and then approve it as modified, if reasonable conclusions supporting approval are not based upon suspicion, imagination or speculation.  For instance, the Resolution finds that the primary reason to approve the advice letter is that it helps “minimize the possibility that firm customers would be curtailed during the summer”; and that “the value of the program is the possibility that it may provide some additional load willing to be curtailed” (FF Nos. 2 and 3)  There is direct evidentiary support for this finding in SCE’s advice letter’s description of the shortage of generating capacity and its reference to the three Stage II electricity emergencies declared during June.  (SCE’s Advice Letter, p. 1 and 3)  TURN does not challenge the accuracy of these findings.  We believe that these are significant relevant factors supporting SCE’s proposal to increase interruptible load in an energy emergency.

In addition, the weaknesses in SCE’s proposal as filed are either eliminated or substantially ameliorated by the conditions that we imposed on the plan’s approval; i.e., the effective time period is shortened so that it terminates in May 2001; duplication with other curtailment programs is prohibited; those new customers who participate are subject to back-billing for discounts when they decline to comply with the program; and the use of public purpose funds for program administration is denied.

TURN is particularly critical of two findings in the Resolution.  First, it maintains that the finding that the program is marginally cost-effective is not supported by evidence because it is based on a repudiated and outdated value-of-service study.  As the basis for its contention that the value of service study is unreliable, TURN relies on comments and two findings in a prior Commission decision (D. 99-12-035, dated Dec. 16, 1999 in App. No. 99-03-020 App. of Southern California Edison Co. Re Evaluation and Reporting Requirements on the Distribution Performance Based Ratemaking (PBR) Mechanism.)  Both the comments and the Commission expressed concern about the value-of-service study submitted by SCE in this PBR proceeding and the expectation that SCE would provide a new study.  Finding No. 9 in this decision states that “while the value of service study is adequate for the midterm review, it is out of date.”  TURN then proclaims that the Commission concluded that this study is unreliable which in turn renders the finding on cost-effectiveness in the Resolution unlawful. (TURN App. for Rehearing p. 15)

In our opinion, this argument lacks merit, since the cited finding only concludes that the study is out of date.  And contrary to TURN’s contention, it concludes that it is adequate for the midterm review, albeit SCE is directed to prepare a new study for the next review.  It was not expressly found to be inadequate or unreliable.  Even if it was viewed as containing deficiencies the Commission can rely on less than perfect cost studies in ratemaking proceedings (See Re Pacific Tel. & Tel. Co. (1984) 15 CPUC 2d 232, 328-333 (D.84-06-111).  Although SCE’s showing on cost effectiveness is weak, the inference drawn from it that SCE’s proposal is “only marginally cost-effective” falls within the zone of reasonableness, particularly under the undisputed circumstances of the presence of an electric generating capacity emergency.

The second finding TURN claims has no evidentiary support in the record relates to our finding that “based on history it appears that interruptible customers generally will curtail as required” (FF No. 32).  TURN points out that at the same time the Resolution states that the history of SCE’s interruptible program shows that it has never reached the stage at which it had achieved curtailment of all its interruptible load.  (Resolution, p. 25)  Furthermore, TURN refers to SCE’s data request response that shows its commercial and industrial customers supplied the ISO requested level of load interruption on only one of the seven events occurring through June 30, 2000.  Since not every customer under the program reduces power use when requested, the Resolution notes that there remains a “cushion” of curtailable load not implemented.  Thus, TURN concludes that since SCE has not received as much curtailment as requested, the new program is doomed to failure since newly enrolled interruptible customers are not to be curtailed until after all such existing customers’ load has been curtailed.

On reconsideration the contentions by TURN regarding FF. No. 32 appear to be correct.  The record shows that some of SCE’s interruptible customers have always elected not to curtail when requested.  It may constitute legal error.  Therefore, we will grant rehearing to modify this finding in order to more accurately reflect the historical information in the record regarding the less than 100 percent participation rate by SCE’s interruptible customers.  In addition, in order to enhance implementation of the temporary emergency program, we will modify FF No. 10 and the requirement in Ordering Paragraph 2b that newly enrolled interruptible customers not be curtailed until after all existing ones are curtailed to provide that SCE may curtail the new customers after it has requested all existing such customers to curtail and received a response to the request.  

Finally, as TURN points out in its application, we must consider all relevant factors and demonstrate a rational connection between those factors in our decisions.  A paramount relevant factor in this proceeding is the generating capacity emergency and the need to implement all reasonable proposals to avoid Stage III electricity curtailments.  We take judicial notice under Evidence Code Section 452 that there is a continuing electricity supply emergency as explained in the recent Federal Energy Regulatory Commission’s (FERC) Order Proposing Remedies For California Wholesale Electric Markets, Docket No. EL–00-95-000 et al., issued November 1, 2000).  This Order notes that the ISO has had to declare electric system emergencies 39 times between May and August and that these events have created an “environment of distress” in California.  (Order, pp. 13, 15 mimeo).  Likewise, the Order, in adopting a price mitigation period for wholesale rates, states that this provides “state policymakers with a 24 month window to develop demand response programs.”  (Order, p. 63 mimeo).  SCE’s advice letter, despite its weaknesses reasonably qualifies as such a program.  We also take judicial notice of the Legislature’s finding in AB970 (Chap. 329 Stats. 2000) that “California faces potentially serious electricity shortages over the next two years, which necessitates immediate action by the state.” (AB970, Sec. 2(c) ).  These actions by other governmental bodies constitute relevant factors that provide further support for the conclusion that the Resolution is reasonable.

Therefore, we conclude that TURN has demonstrated legal error in Resolution E-3689 with regard to FF No. 32.  We will correct this error by modifying this finding.  We will also modify FF No. 10 to be consistent with modified FF No. 32.  No other error has been shown for which rehearing is warranted.  As modified we find that there is ample record support for the decision, given the continuing existence of a statewide electricity capacity emergency.

Accordingly, we grant rehearing to modify the Resolution, and then deny rehearing of it as modified.

IT IS THEREFORE ORDERED that:

1. Finding of Fact No. 10 is modified to read:

“Curtailing new interruptible customers only after all existing interruptible customers have been requested to curtail and responded to such a request adequately addresses equity concerns between new and existing interruptible customers who have enjoyed the benefits of lower rates through the interruptible program for a number of years, given the current electricity capacity shortage emergency reflected in AB970 enacted by the California Legislature and the FERC’s Order Proposing Remedies For California Wholesale Electric Markets, Docket No. El-00-95-000 et al. issued November 1, 2000.

2. Finding of Fact 32 is modified to read:

“Based on the past history reflected in the record and SCE’s data request response, its commercial and industrial customers have supplied the ISO requested level of load interruption on only one of the seven events occurring through June 30, 2000.  Usually, SCE has not achieved 100 percent participation by its interruptible customers when they have been requested to curtail.”

3. Ordering Paragraph 2b is modified to read:

“Curtailed only after all customers who are on Edison’s interruptible tariffs have been requested to curtail and responded to such request.”

4.
The rehearing of Resolution No. 3689, as modified herein, is denied in all other respects.

5.
Southern California Edison Co. is directed to file by December 29, 2000 a supplemental advice letter with revised tariff sheets consistent with this decision.  The tariff sheets shall be effective today.

6.
This proceeding is closed.

This order is effective today.

Dated December 21, 2000 at San Francisco, California

LORETTA M. LYNCH


President

HENRY M. DUQUE

JOSIAH L. NEEPER

RICHARD A. BILAS

CARL W. WOOD







Commissioners

� PU Code Sections 1757(a)(3) and (4) provide, respectively, for court review if the Commission’s decision is not supported by the findings, or the findings are not supported by substantial evidence in light of the whole record.
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