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ORDER INSTITUTING INVESTIGATION 

INTO THE OPERATIONS OF QWEST COMMUNICATIONS CORPORATION AND LCI INTERNATIONAL TELECOMMUNICATIONS CORPORATION
Qwest Communications Corporation (“Qwest”) is a Delaware corporation with its principal place of business in Denver, Colorado.  Qwest provides communication services to business customers, residential customers, and to interexchange carriers (IECs) and other communications entities using its own facilities as well as facilities leased from other carriers.  Qwest currently acts as an underlying carrier for 158 long distance resellers.

On October 6, 1993, the Commission granted Qwest, then known as Southern Pacific Telecommunications Company
, a Certificate of Public Convenience and Necessity to resell interLATA telecommunications services within California (D.93-10-018).  In I.92-04-008 the Commission granted IECs with only interLATA authority to expand their service territory and allowed these companies to apply for intraLATA authority.  At that time, Southern Pacific Telecommunications Company petitioned (#112) to expand its authority, and received this authority in D.94-12-037.  Qwest’s corporation identification number with the Commission is U-5335-C.  Qwest also operates in California under LCI International Telecommunications Corporation’s (LCIT) corporation identification number, U-5270-C.  LCIT currently does business as (d/b/a) Qwest Communications Services (Advice Letter No. 64, filed on October 7, 1998). 

The Consumer Services Division’s (“CSD”) Utility Enforcement Unit (“Staff”) has investigated consumer complaints and other information which indicate that Qwest has violated regulations governing how telephone subscribers are switched from one IEC to another and how they are billed for long distance telephone services.  Staff alleges that Qwest has violated P.U. Code § 2889.5 by changing subscribers’ presubscribed carrier without their authorization. Staff discovered that Qwest used Letters of Agency or Authorization (“LOAs”) to obtain consumers’ authorization to switch long distance and/or local toll carriers.  Valid LOAs must contain the signature of the subscriber who is changing his or her long distance service.  Staff’s investigation finds that Qwest did not obtain valid LOAs for the sample of complainants reviewed in this investigation and, as a result, changed California consumers’ long distance service and, on some occasions, local toll services without their authorization. 

Staff’s allegations demonstrate that Qwest sales agents forged subscribers’ signatures and/or addresses and date of birth on LOAs and submitted them to Qwest to be provisioned.  Staff’s allegations are that Qwest did not take appropriate steps to verify that information contained in the LOAs is valid or to establish whether the subscriber intends to make any change in his or her telephone service provider.  Staff’s allegations further find that Qwest did not confirm sales of residential services through the use of an independent third-party verification company.  Third party verification tapes and diskettes sent by Qwest contained erroneous recordings of individuals other than the subscribers of the intended telephone lines.  

Staff alleges that Qwest has also violated P.U. Code § 2890(a) governing the charges that may appear on a subscriber’s telephone bill.  Staff reports that consumers stated that their telephone bills contained charges from Qwest for services that they did not authorize.

I.
STAFF ALLEGATIONS

Staff has prepared declarations documenting its investigation to date.  The declarations are released today and shall be placed in the Commission’s public formal file for this proceeding.

The CSD’s Enforcement Branch began a preliminary investigation of Qwest in December of 1999 as a result of consumer complaints alleging that Qwest switched consumers’ presubscribed long distance service to Qwest without the subscribers’ authorization and/or that Qwest billed them for services that they did not authorize.  

Staff alleges that Qwest marketed its telecommunications products primarily to residential customers under the “Qwest” name for both Qwest Communications Corporation and LCI Telecommunications Corporation.
  Qwest informed CSD that the company used various marketing methods such as telemarketing, direct mail solicitations, face-to-face sales, internet sites, television commercials, and newspaper advertisement to solicit California consumers in 1999 to the present.  Qwest informed CSD that for the years 1998 and 1999, it contracted with two companies, Teltrust Teleservices 
 and Unitel Corporation
, to verify California consumers’ desire to convert their long distance service to Qwest.

During the entire time-frame of 1998 and 1999 when billing its end-users,  Qwest’s and LCIT’s primary interexchange carrier (“PIC”) change requests were submitted to the California LECs under two carrier identification codes (CICs), 0432 and 0056. The CIC 0432 is assigned to LCIT under the Access Customer Name Abbreviation (ACNA) of LGT and 0056 is assigned to Qwest under the ACNA of SPA.  

CSD reports that between January 1, 1999 and August 31, 2000, the Consumer Affairs Branch (CAB) of the Commission received 904 complaints against Qwest.  Staff reviewed the complaints received by CAB and found that most of the complaint letters expressed anger and frustration over Qwest’s unauthorized change of the consumer’s long distance carrier.  Consumer complaints stated that consumers only learned that their service provider was switched to Qwest when they received their monthly telephone bill, which raises the question of how many Qwest subscribers may have been obtained by slamming.  

Staff alleges that Qwest did not obtain valid LOAs from subscribers prior to switching their presubscribed carrier to Qwest.  An overwhelming number of complainants interviewed alleged that they did not fill out the LOAs that Qwest purportedly used to convert their telephone services.  A number of subscribers alleged that the signatures that appear on the LOAs are not their signatures.  Many subscribers alleged that they did not know the applicant whose name appears on their LOA.  Thirty-nine of these complainants have provided CSD with signed declarations documenting their experience with Qwest.  



Qwest contracted with third party verifiers to verify Qwest-solicited customers.  Staff alleges that Qwest did not obtain proper third party verification from consumers prior to switching their presubscribed telephone service to Qwest.  Staff requested third party verification tapes (TPVs) from Qwest for the consumers staff interviewed.  Staff alleges that the TPVs provided by Qwest did not meet the requirement of P.U. Code Section 2889.5(a)(3) that requires all sales of residential telephone service to be confirmed by an independent third-party verification company.  Staff alleges that Qwest did not maintain TPVs for most of the consumers staff interviewed.  Staff alleges that many TPVs contained erroneous recordings.  Many of the tapes provided by Qwest contained recordings of individuals whose names differ completely from the complainants for whom CSD requested TPVs.  Many TPVs were inaudible.  One TPV contained a recording of a man who claimed to be the subscriber of the telephone service in question, but after the wife of the subscriber listened to the TPV, she said that the recording contained a stranger’s voice and not the voice of her deceased husband.  One TPV contained a recording for someone other than the person whose name appears on the label of the tape.   One complainant, who listened to a TPV that purported to contain his authorization to switch to Qwest told staff that the recording did not contain his voice but the voice of an unknown individual claiming to be him.

Staff alleges that according to reports that break down interLATA PIC disputes by language preference received from Pacific Bell, the highest percentages of interLATA complaints come from residential consumers who indicated Spanish or one of the Asian
 languages as their preferred language.

In response to a data request by CSD, Qwest informed CSD that from January  through May 2000, there were over 40,000 interLATA and intraLATA PIC disputes attributable to Qwest.



CSD alleges that Qwest also has engaged in cramming.  CSD alleges that Pacific Bell’s Total Cramming Complaints Report, which tracks complaints alleging the inclusion of unauthorized charges on a subscriber’s telephone bill, shows that from January of 1999 through August of 2000, Pacific Bell received 6,080 cramming complaints against Qwest. With a total of 4,225 cramming complaints for 1999, Qwest  had the largest number of cramming complaints compared to all other IECs billing through Pacific Bell in 1999.  Staff confirmed  that thirty-seven (37) of the consumers interviewed had been billed by Qwest for services they did not authorize.  Pacific Bell reported that the most common complaint California customers registered against Qwest was that the company billed them for the Q.Home Plan and Q.World Plan at $7.95 and $3.00 a month, respectively, without their authorization.  CSD alleges that Qwest continues to accumulate cramming complaints from California consumers in 2000.  Pacific Bell reported that between January and August 2000, it has received 1,855 cramming complaints attributable to Qwest.  

Finally, CSD alleges Qwest has been the subject of civil and administrative actions for slamming in the States of Minnesota, Texas, Tennessee, Oregon, Oklahoma, New York, Michigan, and Florida.  The Federal Communications Commission also found Qwest to be in violations of the Telecommunications Act of 1996 and it issued a Notice of Apparent of Liability and Forfeiture against Qwest.  CSD received from Qwest a Slamming Compliance Plan which was submitted to the Federal Communications Commission.  Qwest represents that it has taken steps to curb slamming and has implemented many of the programs outlined in the Slamming Compliance Plan.  

II.
DISCUSSION

Staff’s allegations that Qwest was slamming and cramming California consumers cause us great concern.  P.U. Code § 2889.5 requires telephone corporations and their agents to thoroughly inform the subscriber of the nature and extent of the service offered and specifically requires the telephone corporation to establish whether the subscriber intends to make any change to the subscriber’s telephone service.  P.U. Code    § 2889.5 also requires that all residential service order changes be verified by an independent, third party verifier before any change in service is made.  Despite these and other requirements of section 2889.5, the Commission has received numerous consumer complaints alleging that subscribers did not authorize the change of their telephone service to Qwest.  Many subscribers apparently had no knowledge, let alone intent, to change their telephone service provider as evidenced by complaints and PIC disputes.  

Staff alleges that Qwest did not obtain valid LOAs from consumers prior to switching their telephone service to Qwest.  Staff discovered in its investigation that Qwest or its agents allegedly forged the signature of many consumers who complained to the Commission about Qwest.  Staff also discovered in its investigation that Qwest did not obtain proper third party verification from many of the consumers it provisioned.  

Staff also alleges that Qwest slammed residential consumers who indicated Spanish or one of the Asian languages as their preferred language at a much higher rate than English speaking residential consumers.  
Staff’s declarations and the facts they summarize raise serious issues.  If proven, there is good cause to believe that this utility has operated in disregard of rules and regulations applicable to long distance carriers and that the pattern of conduct is adverse to the public interest.  The Commission has an important interest in protecting the public from unauthorized long distance service switches as well as protecting the long distance marketplace from unfair competition.  Qwest’s practices appear to violate P.U. Code § 2889.5.  

Staff’s allegation that Qwest is engaging in cramming in violation of P.U. Code § 2890 also causes us great concern.  Staff reports that for the year of 1999, Pacific Bell received 4,225 complaints of cramming against Qwest.  This is the highest number of complaints received against any other interexchange carrier billing through Pacific Bell in 1999.

Good cause appearing, therefore,

IT IS ORDERED that:


1.
An investigation on the Commission’s own motion is hereby instituted into the operations of Qwest Communications Corporation, and all of its subsidiaries or affiliates certificated in California, (collectively, Respondents) to determine whether:

a) Respondents violated P.U. Code § 2889.5 by switching subscribers’ long distance service provider without the subscribers’ authorization;

b) Respondents violated P.U. Code § 2890 by placing charges on a subscriber’s telephone bill for products or services, the purchase of which the subscriber has not authorized;

c) Respondents violated P.U. code § 451, which requires all charges by public utilities to be just and reasonable, by switching subscribers’ long distance service provider without the subscribers’ authorization; and by placing charges on a subscribers’ telephone bill for products or services, the purchase of which the subscriber has not authorized;

d) Respondents violated P.U. Code § 532, which requires that no public utility shall charge a different compensation for any service other than the compensation specified in its tariffs, by charging non-customers for its products or services.

e) Respondents violated Rule 1 of the Public Utilities Rules of Practice and Procedure, by violating P.U. Code §§ 451, 532, 2889.5, and 2890; Rule 1 states that any person who transacts business with the Commission is required to comply with the laws of this State;

f) Respondents violated P.U. Code § 702 by violating P.U. Code §§ 451, 532, 2889.5 and 2890; § 702 requires every public utility to obey and comply with every order, decision, direction or rule of the Commission and to do everything necessary or proper to secure the compliance by its agents;

g) Respondents should be ordered to pay reparations pursuant to P.U. Code § 734; and whether respondents should be ordered to cease and desist from any unlawful operations and practices, or have special conditions and restrictions imposed on it;

h) Respondents should be fined pursuant to P.U. Code §§ 2107 and 2108 for violations of the P.U. Code or other order, decision, rule, direction, demand or requirement of the Commission.

2.
To facilitate the completion of this investigation, and consistent with the provisions of P.U. Code § 314, respondents are ordered to preserve until further order by the Commission all LOAs, verification tapes, PIC dispute records, and consumer complaints involving California consumers.

3.
Pacific Bell and Verizon are ordered to cooperate with Staff in its investigation.  They are each ordered to retain all Customer Account Record Exchange (CARE) records that indicated Respondents have lost a customer due to a disputed interLATA or intraLATA PIC change.

4. Within 30 days of the date this order is mailed, Pacific Bell and Verizon shall provide Staff with the following information or, if the information is not available, provide Staff with an explanation as to why it is not available:

The subscriber name, address, telephone number, and unique customer identifier or customer code for each interLATA and intraLATA PIC dispute Pacific Bell and Verizon received from January 1999 to the present that was attributable to Qwest and LCIT.

5.
Staff’s declarations include interLATA PIC dispute and cramming complaint information for Respondents that Pacific Bell has identified as proprietary pursuant to P.U. Code § 583.  Staff’s declarations also include documents obtained from Qwest, which Qwest has designated proprietary information.  This information is relevant to the airing of the issues in this proceeding and is hereby made public.  

6.
A full hearing on the allegations set forth in this OII, Staff’s Declarations, and any additional information which staff wishes to advance that is germane to the issues in the proceeding, shall be held on a date to be set at the Commission’s hearing room,  505 Van Ness Avenue, San Francisco.  

7.
The Staff shall continue discovery and continue to investigate the operations of Respondents.  Any additional information which Staff wishes to advance, as part of its direct showing in this proceeding, shall be provided to the Respondents in advance of any hearings in accordance with the schedule directed by the assigned  Administrative Law Judge.  Staff need only respond to discovery requests directed at Staff’s investigation of the Respondents and staff’s prepared testimony offered in this proceeding.  

8.
Staff shall monitor consumer complaints made against Respondents.  We expect Staff to bring additional evidence of any alleged harmful business practices by Respondents to our attention (e.g. new types of violations).  Staff may propose to amend the OII to add additional respondents or to raise additional charges.  Any such proposal shall be presented to the Commission in the form of a motion to amend the OII and shall be supported by a Staff declaration supporting the proposed amendments or additional named respondents.

9.
This ordering paragraph suffices for the “preliminary scoping memo” required by Rule 6 (c) of the Commission’s Rules of Practice and Procedure.  This proceeding is categorized as an adjudicatory proceeding and will be set for evidentiary hearing.  The issues of this proceeding are framed in the above order.  A prehearing conference shall be scheduled for the purpose of setting a schedule for this proceeding including dates for the exchange of additional written testimony, determining which of the Staff’s percipient and collaborative witnesses will need to testify, and addressing discovery issues.  This order, as to categorization of this proceeding, can be appealed under the procedures in Rule 6.4.  Any person filing a response to this order instituting investigation shall state in the response any objections to the order regarding the need for hearings, issues to be considered, or proposed schedule.  However, objections must be confined to jurisdictional issues that could nullify any eventual Commission decision on the merits of the alleged violations, and not on factual assertions which are the subject of evidentiary hearings. 

Service of this order on Respondents will be effectuated by personally serving a copy of the order and Staff’s declarations on the respondents’ designated agent for service in California:

Qwest’s Registered Agent in California:

CT Corporation System

818 West Seventh Street

Los Angeles, CA 90017

LCIT’s Registered Agent in California:



CT Corporation System

818 West Seventh Street

Los Angeles, CA 90017

A copy of the order and Staff declarations will also be sent by certified mail directly to Qwest and to LCIT’s office of governmental affairs’ address on record with the Commission:

Qwest Communications Corporation 

4250 N. Fairfax Drive, 13th Floor

Arlington, VA 22203

Attention: Douglas Nelson

LCI Telecommunications Corporation

4250 N. Fairfax Drive, 13th Floor

Arlington, VA 22203

Attention: Douglas Nelson

The Executive Director shall cause this order to be sent, by certified mail, to the regulatory contact for Pacific Bell and Verizon, which are ordered to provide information and maintain certain records involving Respondents’ operations.  The order shall be accompanied by a letter from CSD informing Pacific Bell and Verizon of the information that needs to be provided and retained pursuant to this order. 

Pacific Bell

140 New Montgomery Street, Room 1805

San Francisco, CA  94105

Attention: Jim Young, Senior Counsel 


Verizon, Inc.


One GTE Place (RC 3412)


Thousand Oaks, CA 91362-3811


Attention:  Jenny Wong

This order is effective today.

Dated November 21, 2000, in San Francisco, California.

LORETTA LYNCH 

                  President

HENRY M. DUQUE

JOSIAH L. NEEPER

RICHARD A. BILAS

CARL W. WOOD

          Commissioners

� On July 6, 1993, Southern Pacific Telecommunications Company filed an application before the California Public Utilities Commission (Commission on CPUC) for a Certificate of Public Convenience and Necessity (CPCN) to provide the resale of interLATA long distance telephone service as a nondominant interexchange carrier within California (A.93-07-007). Southern Pacific was granted a CPCN on October 6, 1993, in Commission decision D.9310-018.  On June 13, 1995, Southern Pacific changed its name to Qwest Communications Corporation pursuant to the filing of an advice letter with the Commission.  (Advice Letter No. 7)  


� On March 25, 1998, Qwest International, USLD Communications, Inc. (USLD), LCI International, Inc. (LCI) and its primary operating subsidiary, LCI International Telecommunications Corporation (LCIT) applied to the Commission  for authority to transfer control of LCIT and USLD from the current shareholders of LCI to Qwest International.  The collective applicants were granted such authority by the Commission on June 1, 1998 in D.98-006-001.  This decision also authorized Qwest International to transfer the control of LCI to Qwest, following the transfer of control of LCIT and USLD to Qwest International, where LCI becomes a direct, 100% wholly-owned subsidiary of Qwest.   


� LCIT is a wholly-owned subsidiary of Qwest.


� Teltrust Teleservices is located at 401 North Eddie Rickenbacker Drive, Salt Lake City, UT 84116.


� Unitel Corporation is located at 8300 Greensboro Drive, 16th Floor, McLean, VA 22102.


� The preferred Asian languages identified in Pacific Bell’s intraLATA are Chinese, Japanese, Korean, Tagalog, Mandarin, and Vietnamese.


� See, e.g., 68 CPUC 2d 242, 1996 Cal.PUC LEXIS 963, *13, (The respondent was found liable for a tariff violation because its tariffs allow it to bill only “customers”; respondent was unable to demonstrate that a slamming victim was a customer because the victim had never ordered service from respondent and was in fact a customer of another carrier.)
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