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ORDER DENYING REHEARING OF DECISION 00-10-032

I. INTRODUCTION

Level 3 Communications, LLC (“Level 3”) and Pacific Bell Telephone Company (Pacific) exchange telecommunications traffic pursuant to an existing interconnection agreement (ICA).  They began negotiating a successor ICA on November 12, 1999.  Having been only partly successful in their negotiations, Level 3 filed an application for arbitration with the Commission on April 20, 2000.  

Arbitration hearings were held on June 13 and 14, 2000 to address the 41 issues in controversy raised by the parties.  The Draft Arbitrator’s Report (“DAR”) was filed and served on August 9, 2000.  Comments on the DAR and replies were subsequently submitted.  The Final Arbitrator’s Report (“FAR”) was filed and served on September 5, 2000.  In its comments to the FAR, Level 3 argued that in order for the ICA to comply with Section 252(e)(2) of the Telecommunications Act of 1996 (“the Act”), the Commission must reverse the outcome in the FAR of five issues: Issue 2 (deployment of NXX codes), Issue 18 (combinations of unbundled network elements, Issue 19 (enhanced extended loops), Issue 22 (dedicated transport), and Issue 26 (cross connects).  Level 3’s arguments regarding those five issues were rejected in Decision (D.) 00-10-032 (the “Decision”), dated October 5, 2000.  

On November 3, 2000, Level 3 filed its application for rehearing of D.00-10-032 limiting its claim of error in the Decision to the lawfulness of the Decision’s findings regarding Issue 2, deployment of NXX codes.  Pacific filed a response on November 20, 2000.  

II. DISCUSSION

Level 3 focuses solely on the lawfulness of the Decision’s determination that Level 3 must compensate Pacific for transport and tandem switching used by Pacific when carrying traffic to Level 3’s “Virtual NXX” customers. 
  It cites three legal errors.  It first contends that we acted arbitrarily and capriciously because our conclusion that Level 3 must compensate Pacific for the use of Pacific’s facilities for the transporting of Level 3’s Virtual NXX traffic lacked evidentiary support.  Second, it argues that we erred by failing to find specific evidence that Pacific incurs additional transport and tandem costs in carrying a Virtual NXX call versus a true local call before determining that Pacific should receive compensation when delivering Virtual NXX traffic to Level 3.  Third, it claims that our basis for requiring compensation, our stated desire for consistency in outcomes between ICAs, undermines Section 252(i) of the Act.  As detailed below, Level 3 has failed to demonstrate in its application for rehearing that the Decision is unlawful as required by Public Utilities (“PU”) Code
 Section 1732.  

Contrary to Level 3’s first contention, our decision to allow Pacific to receive specific tandem switching and transportation compensation from Level 3 for its use of Pacific’s facilities is adequately supported by the evidentiary record.  The record shows that Level 3’s assignment of Virtual NXX codes from one rate center to customers that are physically located in another rate center involves Pacific’s provision of foreign exchange (“FX”) service, not ‘local’ service.
  With incoming FX service, Pacific is providing the transport from the calling party’s exchange to the foreign exchange.  When an incoming FX call routes through a Pacific tandem, Pacific must transport the FX call from the calling party’s local exchange to the distant tandem and switch the call through the tandem before the call is connected to shared interconnection facilities and terminates at Level 3’s switch.
  Accordingly, we found that since Level 3 in fact uses Pacific’s facilities to carry calls to Level 3’s Virtual NXX customers, it should pay for the use of those facilities.
  

The Decision’s determination that Level 3 must compensate Pacific for the use of Pacific’s facilities is consistent with the Federal Communication Commission’s (“FCC”) decision in TSR Wireless v. US West Communications:
  “Should paging providers and LECs decide to enter into wide area calling or reverse billing arrangements, nothing in the Commission’s rules prohibits a LEC from charging the paging carrier for these services.”  

It also implements our directions, and our stated preferred outcome in D.99-09-029: “Carriers are entitled to be fairly compensated for the use of their facilities and related processing functions for the actual delivery of a call, irrespective of how a call is rated based on its NXX prefix.”  (D.99-09-029, mimeo, p.41 [Conclusion of Law 5].)  We also concluded: “It is up to carriers through their negotiations to determine specifically how much they will be mutually compensated for the exchange of various types of traffic.”  (Id., p. 40 [Conclusion of Law No. 3].)  

Level 3’s second claim is that the Decision’s compensation requirement is unlawful because the Decision failed to first establish that Pacific in fact incurs additional costs when carrying Virtual NXX calls versus true local calls.  This claim has no merit because no showing of additional costs was required.  D.99-09-029 granted Level 3 the right to assign customers telephone numbers that have disparate routing and rating points and provide Virtual NXX service, so long as Pacific is fairly compensated.
  Pacific showed that it has uncompensated costs when carrying calls for Level 3’s Virtual NXX customers.
  Therefore, Level 3 must compensate Pacific for the use of Pacific’s facilities regardless of whether or not Pacific incurs additional costs when transporting Level 3’s Virtual NXX traffic.  

Additionally, Level 3 failed to prove that Pacific incurs no extra costs when transporting Level 3’s NXX traffic.  (D.00-10-032, p. 6.)  In fact, Level 3’s own witness admitted that Pacific may incur additional costs for facilities used to transport a call outside of its originating local calling area to hand off the call to Level 3 at a point of interconnection in a different local calling area.
  This same principle applies to calls directed to Virtual NXX codes.  

Level 3’s third claim is that we erred by modifying the FAR solely to achieve consistency with two prior arbitration decisions that addressed the same issue, D.99-09-029 and D.00-08-011.  It asserts that in doing so we ignored the facts in this case, effectively undermining the operation of Section 252(i) 
 of the Act which presumes different outcomes on similar issues.  

Level 3’s contention that we violated Section 252(i) has no merit.  First, our conclusion is not solely based on a desire to achieve consistency.  Rather, it is based on the facts in the record and fully supported by past decisions.  Second, the goal for consistency does not violate Section 252(i).  Nor does that section presume that we shall attain different outcomes on similar issues in different arbitrations.  Furthermore, we are free to rely on facts outside the record of this arbitration, including other arbitration decisions that address the same issues.
  Level 3’s showing failed to persuade us that it merited a different outcome than those reached in other arbitrations on this issue.  Therefore we considered previous arbitrations for guidance purposes since it was reasonable to do so, consistent with the record, prior orders, and the law.  

III. CONCLUSION

Accordingly, we find that the legal issues raised in Level 3’s application for rehearing are without merit.  Further, Level 3 reargues positions set forth in earlier pleadings.  Therefore, for the reasons discussed above, we conclude that sufficient grounds for rehearing have not been shown.  

THEREFORE, IT IS ORDERED that:

1. The rehearing application of D.00-10-032 is hereby denied.

2. This proceeding is closed.

3. This order is effective today.

Dated February 8, 2001, at San Francisco, California.

LORETTA M. LYNCH

            President

HENRY M. DUQUE

RICHARD A. BILAS

CARL W. WOOD

GEOFFREY F. BROWN

             Commissioners

� Virtual NXX customers are actually outside the local calling area of the calling party, yet the call is rated as a local call.  This arrangement is popular among internet service providers allowing them to gain local access throughout large geographic areas with all calls delivered to one (or a few) interconnection location(s) as if all calls were local.  


� Unless otherwise indicated, all citations are to the California Public Utilities Code.


�  See Pacific’s Exhibit 61, at 15:13-16.


�  Id., at pp.16:1-28; 17: 3-12.


�  Since our finding is based on inferences reasonably drawn from the record, the Decision’s conclusion is adequately supported by substantial evidence in light of the whole record, and will not be reversed.  (See e.g., Lorimore v. State Personnel Board (1965) 232 Cal. App. 2d 183, 187.) 


� TSR Wireless v. US West Communications, File Nos. E-98-13, etc., Memorandum Opinion and Order, 15 FCCR 11, 166, FCC No. 00-194 (rel June 21, 2000), para.31.


�  See D.99-09-029, mimeo, pp.40-41.


�  See Pacific’s Exhibit 61.


�  See TR.9: 15-21, 20:20-21:7 (Witness Gavalas for Level 3).


�  Section 252(i) requires that “a local exchange carrier shall make available any interconnection, service, or network element provided under an agreement approved under this section to which it is a party to any other requesting telecommunications carrier upon the same terms and conditions as those provided in the agreement.”


�  See MCI Telecommunications Corp. v. Pacific Bell, No. C97-0670 SI, mimeo (N.D. Cal. Sep. 29, 1998): “….[t]he CPUC did not err by considering extra-record evidence during the arbitrations.  The Act permits the CPUC to arbitrate the matters submitted for its consideration, and as another district court ruling on this issue has noted, ‘[a] hallmark of effective arbitration involves evaluation and circulation of relevant information.”  GTE South Inc. v. Morrison, et al., 6 F. Supp. 2d 517, 525 (E.D. Va. 1998).” 
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