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TO:  PARTIES OF RECORD IN RULEMAKING 00-02-004
Enclosed is the dissent of Commissioner Dian M. Grueneich on the Consumer Bill of Rights in Rulemaking 00-02-004.  This dissent supplements Decision 06-03-013 mailed on March 9, 2006.
/s/ ANGELA K. MINKIN by PSW
Angela K. Minkin, Chief

Administrative Law Judge
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Attachment

DISSENT OF COMMISSIONER DIAN M. GRUENEICH

ON THE DECISION OF THE CONSUMER BILL OF RIGHTS
A successful and complete consumer protection program needs four equally strong components: Rights, Rules, Education, and Enforcement.  One does not work well without the rest; three do not complete the job without the fourth; reliance on any one above the others waters down the effectiveness of the rest. The program that the Commission has embarked upon with the approval of Decision (D.) 06-03-013 fails this standard.  It emphasizes rights and education but misses the mark on rules and enforcement.  

In particular, there are two serious problems with the Commission’s new approach.  First, D.06-03-013 relies upon an incomplete hodgepodge of current rules that are not applied equally to all telecommunications carriers in California.  Without a comprehensive set of rules to level the playing field, the competitive telecommunications environment in California teeters.  Furthermore, by not requiring all carriers to comply with the rules, the Commission creates confusion for customers.  Secondly, D.06-03-013 puts an overwhelming reliance on education.  While I agree that educating consumers is critical to the success of the program, education does not and cannot replace the role of either rules or enforcement.  Most importantly, consumer education absent comprehensive rules provides neither remedies nor choices.
In January 2005, I voted to stay the original consumer bill of rights for three reasons.  First, the Commission had not adequately developed an enforcement plan to ensure that carriers would comply with the Rules.  Secondly, the Commission had not adequately reviewed the implementation of those Rules.  Thirdly, some of the Rules were overly prescriptive.  At that time, 
I also agreed on the need to ensure that the Rules would not impede competition and innovation.  In that spirit, I developed an alternate decision that streamlined the Rules by eliminating those which micromanaged the carriers while maintaining those crucial to protecting consumers.
  The alternate focused equally on Rights, Rules, Education and Enforcement and provided close to a year for implementation.
Claims from the industry that my proposed streamlined rules would have impeded innovation are baseless.  California has always been a leader when it comes to consumer protection and often its stricter rules have become the norm for the nation.  California, the home of Silicon Valley, has also always been a leader in innovation.  Consistently, California has been able to both protect its consumers and lead innovation.  We did not need to choose innovation over consumer protection for the critically important telecommunications services used by our California consumers.  To claim otherwise belittles our abilities and strengths.
Congress, the Federal Communications Commission, and this Commission have stressed a focus on competition and a reliance on the market to solve problems.  I agree that we should look to the markets and competition to help solve problems whenever possible.  But we should not rely on markets alone to protect consumers.  Indeed, almost every other industry has some backstop construct of rules within which the market operates, in order to ensure adequate consumer protection.  To claim that the telecommunications markets, wireless operators in particular, are somehow unique from needing this backstop of rules is a proposition that has no evidentiary basis in the record. 

I do believe that the smart company includes as part of its business plan a way in which it can give good customer service.  But let’s face facts, a business plan should be focused on the financial health of the company and while good customer service can be a brick in that plan, it is not the foundation of it.

The program adopted by the Commission in D.06-03-013 lacks crucial protections for telecommunications consumers, especially wireless consumers.  The following are three Rules missing from the decision that are critical to telecommunications consumer protection in California.

First, D.06-03-013 does not include a 30-day rescission period.  Shortly after we stayed the Rules in 2005, the Commission was chagrined when more than one wireless carrier shortened or eliminated the 30-day trial period for its customers.  This concern was well-founded: 30 days is a reasonable time period, well-within sensible business practices.  Today, we have no rule to protect customers despite the continued need for an appropriate amount of time during which customers can ensure that the services they signed up for in contracts are what they are receiving, at the price to which they agreed.  Education does not and will not fill this void.
Secondly, D.06-03-013 does not include a required summary of key rates, terms, and conditions.  While I recognize that there may have been some dispute over what “key rates, terms, and conditions” means, this would not have been the first time nor would it have been the last that the Commission adopted a decision requiring a workshop or further steps to iron out implementation details.  To be provided with a summary of the key rates, terms, and conditions is crucial to consumers and beneficial to companies as well.  Here too, consumer education does not and will not fill the void.
Thirdly, D.06-03-013 does not include in-language requirements for all telecommunications providers.  One of the most common complaints here in California is that carriers, particularly wireless carriers, market in a host of languages but provide actual contracts only in English.  My alternate decision would have required that any carrier who markets in a language other than English also provide the contract in that language.  Carriers claimed—with no evidentiary backup—that this requirement would have driven businesses out of the state.  I do not believe this.  The incremental cost to translate contracts, by businesses already producing a multitude of non-English marketing materials, would have been minor at most.  

Businesses that are serious about providing services to the non-English consumer need to be are serious about making the investment to keep those customers.  Forty percent of California households speak a language other than English at home.  A company that includes marketing to non-English customers in its business plan should also include in its business plan the ability to produce a contract in those same languages.  I do not think that is too high of a standard for us to set for telecommunications carriers in California.  They’ve taken on far greater challenges than this.  Once again, consumer education does not and will not fill the void.
Because D.06-03-013 results in an incomplete hodgepodge of current rules, it sets up a situation that concerns me—the “slippery slope.”  

In its approval of D.06-03-013, the Commission decided it would not establish rules that apply to the wireless industry.  As a result, we have created an uneven playing field for California telecommunications providers.  Furthermore, we set the stage for the wireline carriers to ask this Commission 
(or the Legislature) for regulatory relief on current rules and statutes.  They will come to us and question why they should incur the cost of complying with consumer protection rules when the wireless industry is exempt.  Many of the wireline consumer protection rules have been around for a long time.  This Commission depends upon them to do our job and actively protect consumers.  
I am gravely concerned that D.06-03-013 is the first step to repealing these deep-seated consumer protections.

In its approval of D.06-03-013, the Commission decided it would focus its consumer protection efforts on educating consumers and increasing enforcement.  We all agree that the Commission needs to be more proactive.  We all support challenging our lackluster education and enforcement programs.  We need to tell consumers more about what we do and what that means for them.  As I stated before, a comprehensive consumer protection program needs all four of the essential elements to be successful and that includes Education.  
At the end of the day, though, I am concerned that we’ve set up a catch-22 situation with adopting D.06-03-013.  We’re going to spend millions of taxpayer and/or ratepayer dollars on an untested education campaign.  Yes, education is no longer free in California!  But when we educate consumers on rights, and on choice, we may come up empty-handed because we cannot back up these ALL of the rights and claims of choices with actual enforceable rules.  We cannot go to ALL of the carriers and ensure that these rights will not be violated.  Consumers will expect to have the right to disclosure, but all they will get is a right to be educated on what should be on their phone bills.  Customers of wireless companies will expect to be given an explanation of why their monthly rate has increased, but all we can do is educate them on what the carrier has done and not what should have been done.

We have undertaken a multi-million dollar bet with approval of this Decision that education without underlying comprehensive rules will provide adequate consumer protection.  I believe this is a bet that will come up empty-handed for consumers.

Dated March 2, 2006, at San Francisco, California.
	/s/ DIAN M. GRUENEICH

	Dian M. Grueneich,

Commissioner
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� My Alternate Decision on the Consumer Bill of Rights is available on the Internet at http://www.cpuc.ca.gov/PUBLISHED/AGENDA_DECISION/54057.htm






