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OPINION APPROVING SETTLEMENT

1.
Summary

This decision adopts the proposed settlement agreement between the Commission’s Consumer Services Division (CSD) and respondent, Let’s Move It, Inc., dba Let’s Move It Right, Inc., and its President Amir Golan, aka Amir Golan Rosenthal (collectively LMI or respondents).
  The settlement agreement provides for a fine, suspension of operating authority (stayed during a probation period and subject to reinstatement in the event of new violations) and resolution of customer claims.

We conclude that the agreement meets the requirements of Rule 51(e) of the Commission’s Rules of Practice and Procedure by being reasonable in light of the whole record, consistent with the law, and in the public interest, and approve the settlement.

2.
The OII

On March 16, 2000, the Commission issued this OII against LMI which is a moving service operating in Pacoima, California.  CSD had alleged that respondents violated the Household Goods Carriers Act (Pub. Util. Code §§ 5101 et seq.), the Commission’s Maximum Rate Tariff 4 (MAX 4), the Commission’s General Orders (G.O.) 100-M, 136-C, 139-A and 142, as well as other Commission rules and regulations.  

CSD opened its investigation into LMI primarily in response to customer complaints alleging "bait and switch” tactics, “holding goods hostage”, loss or damage, the carrier not providing information as required, lack of responsiveness to customer complaints, unprofessional or slow service, verbal or written estimates that were not honored.  Also, at various intervals during the last few years, the carrier had failed to maintain evidence of adequate insurance coverage on file with the Commission.  CSD’s investigation revealed improper documentation of moves and shipping orders that failed to show an accurate “not to exceed price”, which is an important consumer protection rule under MAX 4.  

CSD’s records indicated 12 complaints against LMI alleging some of the problems set forth above.  CSD also surveyed 142 of respondents’ customers.  Of the 49 customers responding, 28 were generally satisfied with their move while 21 were unsatisfied.  Customers had complaints in areas already mentioned, plus failure to provide capable help or to bring a truck large enough to transport the goods.  The Southland Office of the Better Business Bureau also had 10 complaints on file from November 1996 through May 1999, which complaints 

involved overcharges, damages, and poor service.  CSD stated that there were also several complaints against respondents in small claims court.

In a supplemental filing in response to an Administrative Law Judge (ALJ) ruling, CSD stated that once the investigation began, respondents voluntarily complied with MAX 4 by reviewing customer claims, responding in writing, and offering restitution.  For example, 16 of the 18 customer complaints listed in CSD’s declaration received respondents’ offer to settle or a written denial of the claim.

3.
Procedural Background

The Assigned Commissioner and Administrative Law Judge (ALJ) held a prehearing conference (PHC) on April 25, 2000.  Neither respondents nor their representatives appeared at the PHC, nor did they contact the Commission to explain their absence.  

The May 12, 2000 Scoping Memo set this matter for hearing from July 10 through 13, 2000 and designated ALJ Econome as the presiding officer.   Because the parties informed the ALJ they had reached a settlement, the ALJ continued the hearings for a month in order to give the parties time to finalize the settlement.  

On July 24, 2000, the parties filed a joint motion for adoption of the settlement.  The ALJ subsequently issued a ruling taking the hearings off calendar and directing the parties to make a more detailed supplemental filing supporting the settlement.  On September 11, 2000, CSD made the more detailed showing requested by the ALJ ruling.

4.
The Settlement Agreement

The settlement agreement suspends respondents’ household goods carrier operations and imposes a $10,000 fine to be paid in 30 consecutive monthly installments.  During the probation period, the suspension and $3,000 of the fine is stayed.  If respondents materially breach the agreement,  the entire unpaid fine, including the stayed $3,000, would become due and payable within 10 days.  In addition, the breach would constitute grounds for CSD to initiate a hearing or other appropriate proceeding, which may include proposals to lift the stay and impose the suspension.  Paragraph 10 of the settlement agreement states that respondents agree not to contest such proceedings.

The settlement also provides for respondents to immediately comply with all applicable statutes, rules and regulations, Commission and judicial decisions, and specifically, among other things, to:  

· provide  customers with appropriate written job estimates as required by Pub. Util. Code § 5245 and Item 108 of MAX 4; 

· charge customers only those amounts disclosed and specifically described in writing;

· timely acknowledge and process all claims for lost or damaged items as required by Item 92 of MAX 4;   

· agree not to use the provision “not to exceed price of $5,000” if such amount bears no relation to services actually provided; and 

· properly complete and provide customers with complete shipping documents and information books.

Additionally, the settlement requires that respondents file eight written reports with CSD during the probation period (the reports are to be filed every 90 days) where respondents document compliance with the settlement agreement, as well as each consumer complaint made against respondents during the probation period, and the current disposition of each listed complaint. 

5.
Discussion

The settlement meets the requirements of Rule 51(e) of the Commission’s Rules of Practice and procedure by being reasonable in light of the whole record, consistent with the law, and in the public interest.

A.  Reasonable in Light of the Whole Record

The settlement’s $10,000 fine, $3,000 of which is suspended and $7,000 of which respondents are to pay in installments, and the stay of the suspension to operate, are reasonable based on the severity of the offense, respondents’ conduct, and respondents’ financial resources.  (See D.98-12-075, 1998 Cal.PUC LEXIS 1016 at 71-77, which sets forth these, among other, criteria to guide the Commission in setting fines which are proportionate to the violation.)

Respondents’ most frequent violation is the failure to comply with Item 92 of MAX 4, which prescribes, among other things, the manner, procedures, and deadlines for a carrier’s response to customers’ claims of loss or damage.  Respondents’ other violations were primarily caused by its failure to comply with rules on providing written bids, customer information booklets, etc.  CSD has represented, and we find, that there is no evidence of criminal conduct in this case.  Therefore, the offense is not as severe as other cases involving criminal conduct or threats to public safety.  By contrast, in the more egregious cases involving criminal conduct or threats to public safety, CSD has recommended and the Commission has ordered revocation of the moving company’s operating permit, as well as fines.  (Cf. Re Jone Rodley dba Moving for Less, D.00-08-019.)  

In Rodley, the Commission approved a settlement with a $5,000 fine,  as well as permit revocation.  In that case, the company was a smaller business than that of respondents and the local district attorney was criminally prosecuting the case.  In the instant case, with no criminal conduct, a $10,000 fine and a stay of the suspension to operate is reasonable in light of prior precedent. 
In this case, once the investigation began, respondents voluntarily complied with MAX 4, reviewing customer claims, responding in writing and offering restitution.  The settlement also explicitly provides that respondents will comply with all pertinent Commission statutes, laws and regulations, as well as Commission and judicial decisions.  With respondents’ reporting requirements and CSD’s active monitoring of respondents’ response to customer complaints, it is reasonable to believe that respondents’ unlawful behavior will not recur in the future.  Moreover, if it does, the settlement specifically provides for, among other things, suspension of operating authority, and acceleration of the entire unpaid fine.  Respondents agree not to contest further proceedings to enforce these terms.

The fine is also reasonable based on respondents’ financial resources.  In responding to the ALJ’s request for supplemental information, CSD provided evidence of respondents’ gross operating revenues, as well as a recent balance sheet.  The fine in question will have a significant yet manageable impact on respondents’ business, and should serve as an incentive for respondents to comply with all applicable laws in the future.        

We put respondents on notice that although the settlement focuses on their compliance with Commission laws regarding customer complaints, they are also required to follow all applicable laws and promptly comply with Commission and judicial decisions, including having evidence of proper insurance on file with the Commission at all times and promptly paying any final judicial judgments against them.  As confirmed in the settlement agreement, respondents’ violation of these provisions will be grounds for either CSD, or the Commission on its own motion, to require respondents’ immediate compliance and to assess additional appropriate sanctions, which could include revocation of respondents’ permit.

B.  Consistent With the Law

None of the actions required by the settlement would violate any statute or Commission rule or regulation.  Accordingly, the settlement is consistent with the law.

C.  In the Public Interest

The monetary fine punishes respondents’ alleged unlawful behavior.  The probation terms also ensure that respondents will immediately cease unlawful behavior, and provide a disincentive for such future behavior.  The monitoring provisions also ensure that respondents’ unlawful behavior will cease.  The settlement also provides that respondents will timely acknowledge and process all claims for lost or damaged items as required by Item 92 of MAX.  Thus, customers’ claims will be resolved in a timely fashion.  Collectively, these terms of the settlement will serve the public interest.

6.
Waiver of Public Review and Comment on Draft Decision

Pursuant to Rule 77.7(f)(2) of the Commission’s Rules of Practice and Procedure, the 30-day period for public review and comment, normally provided for in Commission decisions, is being waived, because this is an uncontested matter where the decision grants the requested relief.

Findings of Fact

1. On March 16, 2000, the Commission opened this investigation into the operations of respondents.

2. CSD and respondents have reached a settlement agreement, attached as Appendix A, which they request the Commission to adopt.

3. The settlement agreement resolves all disputed issues in this proceeding. 

4. The settlement agreement is reasonable in light of the whole record, consistent with the law, and in the public interest, for reasons set forth in Section 5 of the foregoing Opinion.

Conclusions of Law

1. The joint motion for Commission adoption of the settlement should be approved and the settlement agreement attached as Appendix A should be adopted.

2. CSD’s May 4, 2000 amended motion requesting the adoption of Amir Golan Rosenthal’s stipulation should be granted, and we determine that all references to “Amir Golan” in this proceeding also refer to “Amir Golan Rosenthal.”  

3. Because respondents should comply with the terms of the settlement agreement as soon as possible, this decision should be effective immediately.

ORDER

IT IS ORDERED that:

1. The joint motion of respondents Let’s Move It, Inc. dba Let’s Move It Right, Inc. and its President Amir Golan Rosenthal (respondents) and the Consumer Services Division (CSD) to approve the settlement agreement, attached hereto as Appendix A, is approved, the settlement agreement is adopted, and the parties are ordered to comply with its terms.

2. The effective date of the settlement agreement is the date of this order.

3. CSD’s May 4, 2000 amended motion requesting the adoption of Amir Golan Rosenthal’s stipulation should be granted, and we determine that all references to “Amir Golan” in this proceeding also refer to “Amir Golan Rosenthal.

4. This proceeding is closed.

This order is effective today.

Dated March 15, 2001, at San Francisco, California.
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GEOFFREY F. BROWN
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appendix a

SETTLEMENT AGREEMENT

Before The Public Utilities Commission Of The State Of California

In The Matter Of The Order Instituting Investigation On The Commission’s Own Motion Into The Operations And Practices Of Let’s Move It, Inc. (T-184,783), California corporation and its President, 
Amir Golan Rosenthal, 

                                      Respondents.


I.00-03-015



SETTLEMENT AGREEMENT 

The Parties to this Settlement Agreement (Agreement) are as follows: 

· CONSUMER SERVICES DIVISION (CSD) of the CALIFORNIA PUBLIC UTILITIES COMMISSION (Commission); 

· AMIR GOLAN ROSENTHAL, an individual doing business in California as the President and shareholder of the following incorporated household goods carrier;

· LET’S MOVE IT, INC. (LMIR), a California corporation operating pursuant to Commission Household Goods Carrier permit T-184,783; 

· Any legal successors, assigns, partners, members, agents, parent or subsidiary companies, affiliates, divisions, units, officers, directors, shareholders, and/or employees of such individual, AMIR GOLAN ROSENTHAL, or corporation, LET’S MOVE IT, INC., all of which are herein collectively referred to as “Respondents.” 

CSD, which is responsible for enforcing compliance with Commission rules and regulations, assigned CSD Special Agent Nicholas Castro to investigate the operations and practices of Respondents.  On January 5, 2000, CSD completed its investigation and subsequently filed with the Commission its findings as a Declaration (CSD Declaration).

On March 16, 2000, the Commission issued I.00-03-015, an order instituting an investigation, naming both Let’s Move It, Inc., and Mr. Amir Golan Rosenthal as allegedly violating the California Household Goods Carriers Act and Commission rules and regulations.  On March 22, 2000, CSD Special Agent James H. Badgett personally served Respondents with a copy of that OII and the CSD Declaration.

On April 25, 2000, a Prehearing Conference was held in San Francisco, California; Respondents failed to appear.  The assigned Administrative Law Judge Janet A. Econome scheduled an evidentiary hearing in Los Angeles, California for July 10-13, 2000.

WHEREAS, the Parties seek to avoid the expense, inconvenience, and uncertainty of the administrative hearing scheduled for July 10-13, 2000; 


WHEREAS, the Parties wish to resolve amicably and expeditiously this proceeding, I.00-03-015;  


WHEREAS, the Respondents acknowledge that pursuant to California Constitution, Article XII, section 8, no city, county, or other public body may encumber, revoke, or otherwise regulate Respondents’ Household Goods Carrier permit, over which the California Legislature has granted regulatory power to the Commission.  See e.g., California Public Utilities Code section 5140 & 5284;


WHEREAS, Respondents agree to be jointly and severally responsible for implementing the provisions of this Agreement, including but not limited to paying the fines as described below;

WHEREAS, Respondents hereby stipulate to the facts set forth in the CSD Declaration given to the Respondents and entered into evidence in this proceeding;

NOW, THEREFORE, in consideration of the foregoing and the mutual promises hereinafter made, and intending legally to be bound by this Agreement, the Parties hereby agree to settle this controversy as follows:

1. Pursuant to California Public Utilities Code section 5285
, a suspension of Respondents household goods carrier operations and a fine shall be imposed.  However, CSD will request the Commission to stay such suspension and a portion of the fine during Respondents’ Probation Period, defined as follows.  The Probation Period shall begin on the date when the Commission orders adoption of this Agreement and end SEVEN HUNDRED TWENTY (720) consecutive calendar days later.  During such Probation Period, Respondents shall comply with all terms and conditions of this Agreement.  Any material breach thereof shall cause both the stayed portion of the fine ($3,000.00) as described in Paragraph Two below, as well as any remaining balance to become due and payable to the Commission within ten (10) calendar days should LMIR fail to take corrective actions as directed by CSD.  In addition, such breach shall constitute grounds for CSD initiating a compliance hearing or other appropriate proceeding as described below, which may include lifting the stay and imposing the suspension.  

2. Respondents agree to jointly or severally pay a total fine of TEN THOUSAND DOLLARS ($10,000.00), of which THREE THOUSAND DOLLARS ($3,000) shall be stayed, provided Respondents comply with all material provisions of the Settlement.  The remaining fine balance of SEVEN THOUSAND DOLLARS 
($7,000) shall be payable in THIRTY (30) consecutive monthly payments of TWO HUNDRED THIRTY THREE DOLLARS AND THIRTY THREE CENTS 
($233.33) each.  The first payment of TWO HUNDRED THIRTY-THREE DOLLARS and THIRTY-THREE CENTS ($233.33) shall be due and payable within THIRTY (30) consecutive calendar days following the date when the Commission orders this Agreement adopted.  Each subsequent consecutive monthly payment of TWO HUNDRED THIRTY-THREE DOLLARS ($233.33) shall be due and payable within THIRTY (30) days following the date when Respondents’ previous payment became due and payable.  Each such payment shall be in the form of a company or cashier check, made payable to the California Public Utilities Commission, and delivered by the dates stated above to the Commission in care of William G. Waldorf, CSD Supervisor, 505 Van Ness Ave, San Francisco, CA 94102, or such other person as the Commission may designate.  Failure to make any of the periodic payments as set forth above shall constitute a material breach of this Agreement.

4. Respondents shall provide adequate equipment and ensure proper supervision and training of its employees in accordance with General Order 142.

5. Respondents shall immediately comply with all pertinent Commission statutes, rules and regulations.

6. Respondents shall provide all customers with job estimates in writing as required by Section 5245 and Item 108 of Maximum Rate Tariff No. 4 (MAX 4).

7. Respondents shall charge customers only those amounts disclosed and described specifically in writing including charges for any services unrelated to the specific service agreed to by the customer in writing (e.g. Respondent agrees not to use such provisions as a “Not To Exceed Price of $5,000” if such amount bears no relation to services actually provided.)

8. Respondents shall properly complete and provide shipping documents and or information booklets to its customers in accordance with pertinent provisions 
of MAX 4.

9. Respondents shall timely acknowledge and process all claims for lost or damaged items as required by Item 92 of MAX 4.

10. Respondents hereby acknowledge their understanding that pursuant to CPUC Section 5285(b) if Respondents violate or fail to comply with any provision of this Agreement, Commission rules, regulations or orders, or any Commission or judicial decision, CSD may initiate a hearing or other Commission proceeding for purposes of, but not limited to, compelling Respondents’ immediate payment either jointly and/or severally of any and all, including the stayed portion, of the TEN THOUSAND DOLLAR ($10,000.00) fine that remains unpaid as of the date such action begins.  Respondents agree not to contest such proceedings.

11. During Respondents’ Probation Period, Respondents shall file with CSD eight (8) written reports.  The first shall be provided no later than NINETY (90) consecutive calendar days after the date when the Commission finally adopts this Agreement, and thereafter each subsequent report shall be provided no later than NINETY (90) consecutive calendar days following the due date of the prior report.  Each report shall be filed with William G. Waldorf, CSD Supervisor, California Public Utilities Commission, 505 Van Ness Avenue, San Francisco, CA 94102-3298, and contain the following data:

a. A summary of Respondents’ compliance with numbered Paragraphs 2 through 8 of this Agreement as stated above;

b. A summary of all consumer complaints made against Respondents or any of its employees during the Probation Period;

c. The nature and date of each such complaint;

d. The name, address, and telephone number of the complainant, and to whom such complaint was made;

e. The current disposition of the complaint; and

f. A copy of all correspondence or other written communications between Respondents or any of its employees and the complainant.

12. The Parties agree that the Commission has primary jurisdiction over any interpretation, enforcement, or remedies pertaining to this Agreement.  No Party may bring an action pertaining to this Agreement in any local, state, or federal court or administrative agency without first having exhausted its administrative remedies at the Commission.

13. The Parties acknowledge that this Agreement is subject to approval by the Commission.  As soon as practicable after all the Parties have signed this Agreement, the Parties shall jointly file a Motion for Commission approval hereof.  The Parties shall furnish such additional information, documents, and or testimony as may be required by the Commission in granting said Motion and adopting this Agreement.

14. The provisions of this Agreement are not severable.  If any Party fails to perform its respective obligations under this Agreement, the Agreement may be regarded as rescinded.  Further, if the Commission or any court of competent jurisdiction overrules or modifies any material provision of this Agreement as legally invalid, this Agreement shall be deemed rescinded as of the date such ruling or modification becomes final, unless otherwise agreed to by the Parties.

15. The Parties acknowledge and stipulate that they are agreeing to this Agreement freely, voluntarily, and without any fraud, duress, or undue influence by any other Party.  Each Party hereby states that it has read and fully understands its rights, privileges, and duties under this Agreement.  Respondents further acknowledge full understanding of their right to discuss this Agreement with their respective legal counsel (if any), and have availed themselves of that right to the extent they deem necessary.  In executing this Agreement, each Party declares that the provisions herein are fair, adequate, reasonable, and mutually agreeable.  Respondents further acknowledge that as set forth in this Agreement, no promise or inducement has been made or offered them.

16. Each Party further acknowledges that after the execution of this Agreement, discovery may continue of facts that are in addition to or different from those known or believed to be true by any of the Parties.  However, it is the intention of each Party to settle, and each Party does settle, fully, finally, and forever, the matters set forth in this Agreement notwithstanding such discovery.

17. This Agreement constitutes the Parties’ entire Agreement, which cannot be amended or modified without the express written and signed consent of all Parties hereto.

18. No Party has relied or presently relies upon any statement, promise or representation by any other Party, whether oral or written, except as specifically set forth in this Agreement.  Each Party expressly assumes the risk of any mistake of law or fact made by such Party or its authorized representative.

19. This Agreement may be executed in any number of separate counterparts by the different Parties hereto with the same effect as if all Parties had signed one and the same document.  All such counterparts shall be deemed to be an original and shall together constitute one and the same Agreement.

20. This Agreement shall be binding upon the respective Parties hereto, their legal successors, assigns, partners, members, agents, parent or subsidiary companies, affiliates, divisions, units, officers, directors, and or shareholders.

21. This Agreement shall become effective and binding on the Parties as of the date if is fully executed herein.

IN WITNESS WHEREOF, the Parties, hereto have set their hands on the day and in the year indicated below.

CONSUMER SERVICES DIVISION

By: /s/  WILLIAM R. SCHULTE        

Date:     7/21/00         


WILLIAM R. SCHULTE


Director

By: /s/ CLEVELAND W. LEE              
      
Date:     7/21/00         


CLEVELAND LEE


Staff Counsel

Attorney for Consumer Services Division

LET’S MOVE IT, INC.

By:   /s/  AG                                          

Date:      7/21/00             

By: /s/ AMIR GOLAN ROSENTHAL
Date:       7/18/00            

AMIR GOLAN ROSENTHAL

By:  /s/  SHEP A. ZEBBERMAN     

Date:      7/17/00             

  SHEP A. ZEBBERMAN, ESQ.

  Attorney for Let’s Move It, Inc.

  and Amir Golan Rosenthal 

� The Order Instituting Investigation named LMI’s president Amir Golan as a respondent.  Documents in this proceeding also reference Amir Golan Rosenthal.  On May 4, 2000, CSD moved that the Commission adopt an April 28, 2000 stipulation of Amir Golan Rosenthal clarifying that Amir Golan Rosenthal sometimes uses the abbreviation “Amir Golan.”  We adopt the stipulation; references to “Amir Golan” in this proceeding are also to “Amir Golan Rosenthal.”    


� Because the language of paragraph 14 of the settlement may be unclear, we clarify and interpret it to mean that the provisions of the agreement are not severable, and the parties’ agreement to the settlement is contingent upon the Commission approving the entire settlement. 


� The term “Section” hereinafter means a provision of the California Public Utilities Code. 
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