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ORDER DENYING REHEARING OF DECISION 00-10-066

The California Manufacturers & Technology Assoc. (CMTA) has filed for rehearing of Interim Decision (D.) 00-10-066, which temporarily suspended the interruptible electric tariffs of Southern California Edison Co. (SCE) that allow a portion of its interruptible customers to either opt-out of the interruptible program or change their firm service levels during a 30-day window beginning November 1, 2000.  The temporary suspension was ordered to expire on March 31, 2001, and is applicable only to customers who first signed up for interruptible service prior to April 1, 1998.

On October 5, 2000, the Commission issued an Order Instituting Rulemaking (R.00-10-002) to review and examine the role of the electric utilities’ interruptible tariffs; to coordinate the various interruptible programs being offered and proposed; and to revise priorities for curtailing customers during times of energy shortages.  R.00-10-002 proposed the immediate temporary suspension of the tariff provisions of SCE, Pacific Gas and Electric Company (PG&E) and San Diego Gas & Electric Company (SDG&E) that permit their interruptible customers during the 30-day period commencing November 1 of each year to opt-out (i.e., withdraw) from their interruptible program contracts.  Interested parties were directed to file any comments within seven days (October 12, 2000).  A five day extension to October 17, 2000 was subsequently granted by the Executive Director.  A large number of comments and/or letters were filed by utilities; associations, such as CMTA, representing various customer classes; consumer and governmental organizations and some specific interruptible customers.

On October 19, 2000, we issued D.00-10-066 (the Decision).  The interim opinion temporarily suspended the opt-out provision of only SCE’s interruptible tariff until March 31, 2001.  It did not take any action with regard to PG&E’s or SDG&E’s interruptible tariffs.  Moreover, the suspension applied only to SCE’s interruptible customers who entered the program before April 1, 1998, because they would not be eligible to opt-out in 2001 under the original terms of their contracts.  Customers who signed up after April 1, 1998, were allowed to exercise their opt-out right.  PG&E and SDG&E interruptible customers’ contractual right to opt-out was not impacted by the Decision.

The legal basis of the Decision rested on the authority provided over interruptible customer contracts in Public Utilities (P.U.) Code Section 743, which provides in part that:

“Throughout the term of these contracts, the commission shall have the right to amend the contract.  Every contract subject to this subdivision shall include a provision indicating that the contract is subject to amendment by the commission as provided in this subdivision.”

As required by this provision, each interruptible contract of SCE contained a provision stating that the contract is subject to any changes or modifications that the Commission may direct.

Furthermore, the Decision explained that no party had identified any permanent harm that would result from a temporary suspension of this provision; and that curtailments were unlikely during the winter season.  It expressly noted that the goal of the proceeding is to have curtailment programs established for the summer of 2001 that will attract and retain interruptible customers.  Furthermore, we stated that reinstitution of an opt-out period at some future date prior to the summer of 2001 was possible.

On the other hand, the Decision recognized that customers who enrolled in the interruptible programs after April 1, 1998, when the yearly opt-out provision was instituted by the Commission, should be allowed to exercise their right to opt-out because at the time they enrolled they agreed to participate only on a year-to-year basis.  With regard to the customers enrolled before April 1, 1998, however, the Decision concluded that temporary suspension of the annual opt-out provision was fair and reasonable because those customers’ original contracts included a five year notice of termination before they could in fact cease complying with interruptible obligations.  In most cases, the five year termination notice provision would still be in effect.  This provision was replaced with the annual opt-out provision by an advice letter adopted in 1998.  Therefore, suspending their opt-out provision only temporarily restored these contracts to the original terms that they agreed to in the first place.  

CMTA filed an application for rehearing.  Two responses supporting its application were filed – one by the University of California and California State University system (UC/CSU) and one by Frito-Lay, Inc. (Frito Lay).
  The application contends that the Decision has violated P.U. Code Section 743 by exercising its modification authority unreasonably in a manner that in turn violates Sections 728
 and 729
.  Under these sections CMTA maintains that the Commission is allowed only to amend contracts prospectively and in this instance it has “retroactively extended the term of the contract” by suspending the opt-out provision without providing any warning or notice.  Furthermore, CMTA asserts that the Decision ignores Section 1708 in that it has amended a prior order without providing an opportunity to be heard.  Finally, CMTA contends that the Decision is not supported by any affirmative evidence, and is instead based on inaccurate assumptions.  It argues that the Decision’s conclusion that there will be no permanent harm from a temporary suspension lacks evidentiary support because the OIR did not direct that parties should demonstrate such harm in their comments and that the shortened comment period undermined the ability to do so anyway.  

Frito Lay joins in these contentions, and further maintains that the Decision is unlawful because it discriminates between SCE customers that signed up for the interruptible program on or after April 1, 1998, and those who enrolled before that date.  Therefore, Frito Lay concludes that the Decision violates Section 453, which prohibits any “unreasonable difference in rates, charges, service of facilities” between localities or classes of service

We have reviewed the contentions by CMTA, UC/CSU, and Frito Lay.  As explained below, we conclude that they are without merit.

The Exercise of Section 743 Authority Does Not Violate Sections 728 and 729

CMTA’s assertion that the Decision violates Section 743, 728 and 729 is misplaced.  The general rule of statutory interpretation is that courts give statutory language its plain and ordinary everyday meaning (see People ex rel. Lungren v. Superior Court (1996) 14 Cal. 4th 294, 301).  Section 743(f) expressly grants to the Commission the right of amendment of these contracts at any time.  CMTA does not directly dispute the existence of this authority in the section.  Rather, it contends that this authority, when considered in the light of Sections 728 and 729 can only be exercised prospectively, and that in this instance the opt-out suspension order results in an unlawful retroactive extension of the term of each interruptible contract, thereby violating Sections 728 and 729, citing Pacific Tel. & Tel. Co. v. P.U.C. (1965) 62 Cal. 2d 634.

CMTA’s argument is erroneous because the Decision does not have a retroactive effect.  It was issued before commencement of the 30 day opt-out period (November 2000) actually started.  It did not rescind any past exercise of the opt-out right by any interruptible customer of SCE.  Moreover, the suspension was limited to only a portion of SCE’s interruptible customers and for a short time period – until March 31, 2001, while we conduct the rulemaking proceeding to review interruptible program elements and contracts in light of the ongoing electricity supply emergency.  There was no permanent retroactive action, such as the rollback of rates involved in the Pacific Tel. decision.  In addition, the interim decision was issued after comments had been requested, received and considered.  By so doing, due process requirements were adhered to.

As provided in Sections 1701-1710, the Commission has broad discretion in the commencement and conduct of the proceedings before it, provided that the requirements of due process are fulfilled.  It may limit the scope of a hearing, or issue an interim decision in an OIR after receiving comments, particularly if a proceeding is an emergency one designed to reduce energy usage during peak periods.  (Saunby v. Railroad Comm. (1923) 191 Cal. 226.)

Section 1708 Has Not Been Violated

CMTA also claims that the Decision violates Section 1708 in that it modified a prior Commission order by only allowing comments on the proposal in the OIR under a compressed time frame.  According to CMTA, this violates Section 1708’s requirement that it was entitled to a hearing before any lawful decision amending the interruptible contracts can be issued, citing Calif. Trucking Assoc. v. P.U.C. (1977) 19 Cal. 3d 240).

This contention also lacks merit.  The Commission is provided express authority in Section 1708.5(f), enacted in 1999, to conduct any proceeding to adopt or amend a regulation using comment rulemaking procedures without an evidentiary hearing.
  In the current OIR, we have only issued an interim opinion temporarily suspending a contract provision pending review in evidentiary hearings.  Such hearings are not required prior to the adoption of an interim opinion.  (See Proposed Policies Governing Restructuring California’s Electric Services Industry and Reforming Regulation (1996) 69 CPUC 2d 263, and Sale v. Railroad Comm. (1940) 15 Cal. 2d 612, 618.)  The decision in California Trucking Assoc. is not controlling legal authority on this issue, because it involved the permanent cancellation of a tariff, not temporary suspension pending a future public hearing.

The Decision Is Supported By Sufficient Evidence

CMTA next attacks the evidentiary support for one finding of fact.  It argues that the Decision lacks evidentiary support in that there is no basis for the finding that no permanent harm will fall on interruptible customers by the temporary suspension.  Finding of Fact 3 provides that no party has “identified any permanent harm” that would result from implementation of the temporary suspension order.  CMTA contends that this finding is based on an “inaccurate and unsupported assumption.”

We believe that there is sufficient evidence supporting this finding.  When conducting substantial evidence review, the Supreme Court has held that the reviewing court must look at the evidence on both sides.  (Bixby v. Pierno, (1971) 4 Cal. 3d 130, 143 n. 10, 144, 149 n. 22.)  If substantial evidence “is present, no matter how slight it may appear in comparison with the contradictory evidence, the judgement will be affirmed.”  (9 Wilkin Cal. Procedure (4th ed. 1997) Appeal §364, p. 414.)  And in determining whether there is substantial evidence, the Court of Appeal, in Richardt v. Hoffman (1997) 52 Cal. App. 4th 754, 756, has described its role as follows:

“[W]e have no power to judge the effect or value of the evidence, to weigh the evidence, to consider the credibility of the witnesses, or to resolve conflicts in the evidence, to consider the credibility of the witnesses, or to resolve conflicts in the evidence or in the reasonable inferences that may be drawn therefrom.”  (Leff v. Gunter (1983) 33 Cal. 3d 508, 518 [189 Cal. Rptr. 377. 658 P. 2d 740], quoting Overton v. Vita-Food Corp. (1949) 94 Cal. App. 2d 367, 370 [210 P. 2d 757].)  Our role is limited to determining whether the evidence before the trier of fact supports its findings.  (Reddy v. Gonzales (1992) 8 Cal. App. 4th 118, 123 [10 Cal. Rptr. 2d 55].)”

Given the short duration of the suspension period, the lack of identification of any specific permanent harm by the parties, or by CMTA in its application for rehearing, there is little convincing evidence to support a finding to the contrary.  Nor does Frito Lay identify any specific economic harm in its response supporting CMTA’s application.  The likelihood of permanent harm is also largely ameliorated by the provision in the interruptible contracts that limits the number of hours of service interruption applicable to these customers.  And more recently we have acted in this proceeding to provide penalty relief for all interruptible customers.  (See D.01-01-056, issued on January 26, 2001.)  This decision responded to the economic effects on interruptible customers that developed during January, 2001 resulting from the need to request these customers to curtail operations frequently.  It directed the electric utilities, including SCE, not to bill interruptible customers for already incurred penalties, and to track all such penalties in a memorandum account (including those already paid, outstanding and not yet billed) from October 1, 2000 to the present.  It also suspended the tolling of hours and the number of events against program totals.  In light of this decision and the absence of any precise showing of permanent economic harm, it is reasonable to conclude that whatever economic loss any party may sustain will most likely not be major.  Therefore, the finding has adequate evidentiary support for inclusion in an interim decision.

The Decision Does Not Unduly Discriminate Against Pre-April 1998 Interruptible Customers

The final contention by CMTA and Frito Lay is that by applying the suspension order only to the pre-April 1, 1998 interruptible customers of SCE, the Commission has violated Section 453, which prohibits any utility from applying any prejudice or disadvantage to any customer.

Whether undue discrimination results from a Commission order is a question of fact to be determined in light of all the relevant circumstances involved.  We concluded that it would be unfair to suspend the opt-out provision for customers who signed up after April 1, 1998, because they expected to be able to opt-out each year, while the pre-April 1998 signees entered into the program subject to providing notice of five years in advance of leaving the program.  This difference in treatment of interruptible customers based on the different opt-out provisions existing before and after the April 1998 date has a rational justification in that it restored the pre-April 1998 signees to the termination provision in effect at the time they joined the program.  In light of the current electricity supply emergency, the need to preserve potential demand-reducing options for the summer of 2001 for consideration in the upcoming OIR is obvious.  We believe this treatment does not exceed the broad discretion allowed the Commission.  As the Commission has stated with regard to curtailment planning related to natural gas supply shortages:

“That this Commission has the power to alter existing contracts and utility company tariffs by which service is supplied to their customers in times of gas shortages, so as to allocate gas for the greatest public benefit, is well established.  (Sutter Butte Canal Co. v. Railroad Comm. (1927) 202 Cal. 179, affirmed (1929) 73 L ed 637; Market Street Railway Co. v. PG&E (1925) 6 F 2d 533; Traber v. Railroad Comm. (1920) 183 Cal. 304.)”  Interim End-Use Natural Gas Curtailment Plan (1975) 79 Cal. P.U.C. 181 at 192.  See also U.S. Steel Corp. v. P.U.C. (1981) 29 Cal 3d 603; C.M.A. v. P.U.C. (1979) 24 Cal 3d 251; Wood v. P.U.C. (1971) 4 Cal. 3d 288, 294-5.

Review and refinement of both conservation and curtailment programs are clearly called for in such a situation.

We have reviewed the allegations in CMTA’s application and the responses of Frito Lay and UC/CSU and do not find any legal error.  Accordingly, we deny rehearing.

Therefore IT IS ORDERED that: 

1. Rehearing of Decision No. 00-10-066 is denied.

2. This proceeding shall remain open.

This order is effective today.

Dated March 15, 2001, at San Francisco, California.

LORETTA M. LYNCH

            President

RICHARD A. BILAS

HENRY M. DUQUE

CARL W. WOOD

GEOFFREY F. BROWN

             Commissioners

� UC/CSU does not allege any specific legal error in the Decision.  It merely asserts that rehearing should be granted to achieve a better understanding of the Decision’s adverse impacts and to allow development of a range of curtailment programs.  The scheduled hearings in this OIR should provide the opportunity to consider these subjects.


� All statutory references are to the Public Utilities Code.  The relevant portion of Section 728 provides:


“728.  Whenever the commission after a hearing, finds that the rates or classifications, demanded, observed, charged, or collected by any public utility for or in connection with any service, product, or commodity, or the rules, practices, or contracts affecting such rates or classifications are insufficient, unlawful, unjust, unreasonable, discriminatory, or preferential, the commission shall determine and fix, by order, the just, reasonable, or sufficient rates, classifications, rules, practices, or contracts to be thereafter observed and in force….”


� Section 729 provides:


“729.  The commission may, upon a hearing, investigate a single rate, classification, rule, contract, or practice, or any number thereof, or the entire schedule or schedules of rates, classifications, rules, contracts, and practices, or any thereof, of any public entity, and may establish new rates, classifications, rules, contracts, or practices or schedule or schedules in lieu thereof.”


� Section 1708.5(f) provides:


Notwithstanding Section 1708, the commission may conduct any proceeding to adopt, amend, or repeal a regulation using notice and comment rulemaking procedures, without an evidentiary hearing, except with respect to a regulation being amended or repealed that was adopted after an evidentiary hearing, in which case the parties to the original proceeding shall retain any right to an evidentiary hearing accorded by Section 1708.


The exception clause in this section does not apply since the adoption of the annual opt-out provision was by advice letter.  (See Decision at 6.)
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