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Decision 00-07-010  July 6, 2000

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Application of Southern California Edison Company (U 338-E) for Authority to Begin Leasing Communication Facility Sites and Communication Equipment Placements to Pacific Bell Mobile Services.


Application 96-09-008

(Filed September 5, 1996)

O P I N I O N

By this decision, we grant the above-referenced application.  We also note that the issues originally pending in this proceeding relating to revenue-sharing have since been disposed of by another docket.

Background

On September 5, 1996, Southern California Edison Company (Edison) filed this application for authority to lease communication facility sites and communication equipment placements to Pacific Bell Mobile Services (Pacific) pursuant to Sections 701 and 851 of the Public Utilities Code.  Edison requested approval of a master agreement (Master Agreement) which set forth the framework for leasing an unspecified number of sites and facilities to Pacific.  Edison also requested approval of two standard lease agreements, one for land use and one for lease of space on an existing communications facility or building (Standard Leases), to be executed by Edison and Pacific once specific sites were identified under the Master Agreement.

The proposed leases with Pacific are part of Edison’s ongoing efforts to generate additional revenue for the benefit of customers through the commercial use of currently available capacity at Edison’s facilities, including communications towers, rights-of-way, underground conduit space, aboveground pole space and dark fibers (optical fibers not currently used by Edison in its internal communications system).  Each lease with Pacific is expected to generate revenues for at least ten years.

As Edison and Pacific agree on the sites for the placement and operation of Pacific’s PCS cellular equipment, they will execute one of the two Standard Leases, dependent upon the type of site selected, as required by the Master Agreement.  Edison is seeking advance approval to enter into such Standard Leases to avoid filing a new application each time Edison and Pacific agree on a specific site.

The Master Agreement contains terms of general applicability such as pricing and site selection procedures.  Edison and Pacific entered into the Master Agreement on February 28, 1996.  While it sets forth key terms and conditions governing the future arrangements between the parties, it does not lease, sell or otherwise encumber any utility property.  Upon execution of the Master Agreement, Edison presented Pacific with a list of approximately 700 available utility sites that might be suitable for installation of Pacific’s wireless communications network equipment.  Some are underutilized parcels of land, while others are existing Edison communication facilities or Edison-owned buildings.  The Master Agreement does not give Pacific an option or right of first refusal on any site and allows Edison to license or lease sites on a first come, first serve basis.

Once Pacific selects a site for its network equipment, the Master Agreement requires written notice to Edison, declaring the number of base transceiver system cabinets and antennas it intends to install, their power requirements, and the site access requirements for operation and maintenance of the equipment.  If the site is only land, Pacific must also provide the approximate height of the monopole it will install.  Edison must then preliminarily approve or reject the site within ten business days.  If Edison approves the site, it will prepare the appropriate Standard Lease for execution.  The Master Agreement requires Pacific to reimburse Edison for any expenses incurred in its review process.

In the instant application, Edison originally proposed a revenue-sharing mechanism that was consistent with Commission Decision (D.) 96-07-038 and D.96-07-058 which required 50/50 sharing with ratepayers for all leased telecommunications facilities’ revenues until Edison’s next general rate case (GRC) or implementation of performance-based ratemaking (PBR).  After the issuance of those decisions, the Commission issued D.96-09-092, which adopted a PBR mechanism for Edison beginning January 1, 1997.  In so doing, the Commission eliminated the Electric Revenue Adjustment Mechanism (ERAM) balancing account into which the 50% ratepayer share under such leases was credited directly.  In D.96-10-071 (October 25, 1996), issued by the Commission in a similar dark fiber lease arrangement, the Commission noted the need to revisit its revenue treatment of such licenses and leases since they no longer fit within the revenue-sharing mechanisms of D.96-07-038 and D.96-07-058.  Therefore, it approved the dark fiber leases but deferred the treatment of revenues thereunder to this docket.  The Commission stated that, “We put Edison and all its licenseholders and lessees on notice that in A.96-09-008 we will explore the proper treatment of the revenue from all outstanding telecommunications leases, which were not included in [Edison’s last] GRC on a forecasted basis, in light of PBR mechanisms.”  (D.96-10-071, mimeo., at 6.)

Only the treatment of the revenues under the Standard Leases was protested by the Office of Ratepayer Advocates (ORA) due to Edison’s move to PBR.

On October 16, 1996, in its response to ORA’s protest, Edison declared that it would continue to apply the 50/50 sharing mechanism to such leases until January 1, 1997.  Beginning on January 1, 1997, its revenue from such leases would be included in the Nongeneration-related Other Operating Revenue (OOR), and made subject to the Nongeneration PBR revenue-sharing mechanism.  However, Edison then stated that it might later submit a separate application or advice filing to propose changes in the treatment of OOR that would remove certain types of project revenues from the nongeneration PBR revenue-sharing mechanism, and subject them to a separate incentive ratemaking proposal.

On November 16, 1996, Edison filed a supplement to this application, stating it would file a new application within 120 days of the date of approval of its PBR compliance tariff, in approximately April 1997.  The application would seek a change in the treatment of revenue from future nonelectric product and service offerings, including its telecommunications lease revenues.

On February 28, 1997, ORA filed a motion to accept its late-filed response to Edison’s supplement.  The Administrative Law Judge (ALJ) granted the motion.  In the response, ORA acknowledged that revenue from these and other telecommunications leases was being recorded in an interest-bearing Telecommunication Lease Revenue Memorandum Account in compliance with Decision (D.) 96-10-071 and D.96-11-058 (Memorandum Account), pending a decision in this application.  ORA stated that Edison’s request to file a new revenue allocation mechanism proposal was reasonable, but urged that it be considered in this proceeding, rather than opening a separate proceeding to address the issue.

In an ALJ ruling issued March 20, 1997, this proceeding was declared to be the appropriate forum for consideration of a new allocation formula for telecommunications lease revenues.  Edison was directed to file its alternative revenue-sharing proposal on revenue recorded in the Memorandum Account in this docket simultaneously with the filing of any new application as to other utility-based business opportunities.

On April 17, 1997, Edison filed a motion to extend the time for filing its proposal for treatment of revenues in the Memorandum Account from April 21, 1997 to May 12, 1997.  The ALJ granted the motion.  On May 9, 1997, Edison moved for a further extension of time to June 12, 1997, to complete the draft formal filing.  An ALJ ruling dated May 14, 1997, granted the extension.

On June 12, 1997, Edison filed its new application (Application (A.) 97‑06‑021) setting forth its proposal to adopt a revenue-sharing mechanism for other operating revenues derived from non-tariffed products and services, including the telecommunications lease revenues that were the subject of A.96‑09-008.

On September 16, 1999, the Commission adopted D.99-09-070 in A.97‑06‑021, conditionally approving a proposed settlement between Edison and ORA regarding a revenue-sharing mechanism for certain other operating revenues, including the lease revenue from the telecommunications facilities sites leased to Pacific.  The settlement’s sharing mechanism for other operating revenues was intended to replace the PBR mechanism that the Commission already had in place for that share of Edison’s revenues derived from non-tariffed products and services.

The sharing mechanism classified revenue-sharing categories as either "active," (subject to a 90%/10% shareholder/ratepayer allocation) or "passive" (subject to a 70%/30% shareholder/ratepayer allocation).  All revenues derived from the use of communications and computing systems were classified as “active.”  The Commission’s authorization for the terms of the revenue-sharing mechanism took effect prospectively on September 16, 1999, concurrent with the effective date of D.99-09-070 in which the settlement was approved.  Therefore the lease revenues derived from the Master Agreement that is the subject of this application will be subject to the 90%/10% allocation as approved in D.99‑09‑070.

Discussion

We will grant Edison the requested approval of the Master Agreement.  The arrangement between Edison and Pacific makes good sense from several perspectives, as we stated in D.93-04-019 and in D.94-06-017, in which we approved similar agreements for the use of underground conduits for fiber-optic installation, in D.95-05-039, approving a similar agreement for the use of aboveground conduits, and in D.96-10-071, approving similar agreements for dark fiber leases.

The Master Agreement and Standard Leases (Agreements) make productive use of what is currently available space.  It is sensible for California’s energy utilities, with their extensive easements, rights-of-way, and cable facilities, to cooperate in this manner with the telecommunications utilities that are seeking to build an updated telecommunications network.  Joint use of utility facilities has obvious economic and environmental benefits.  The public interest is served when utility property is used for other productive purposes without interfering with the utility’s operation or affecting service to utility customers.

Also, revenues generated by the Agreements will flow to and benefit ratepayers under the sharing arrangement approved in D.99-09-070.

The Agreements will allow improved service to Pacific’s customers.  Since Pacific is a public utility, the welfare of its customers also enters into our consideration of this application.  Finally, the residents of areas to be served by Pacific’s PCS network will be spared the disruption of Pacific’s installation of its own conduits or fiber-optic cables along public streets and roads.

Pacific shall not use these facilities to provide service beyond that authorized under its certificate of convenience and necessity.  In addition, Edison shall not unduly or unlawfully discriminate in the provision of access to its sites, facilities or rights-of-way to telecommunications companies.  This Commission has long had a policy of promoting competition in the telecommunications industry and does no wish its efforts to be frustrated by unduly restrictive or discriminatory access to the sites, facilities and rights-of-way of regulated public utilities.

As we have done in D.96-10-071, we shall impose appropriate notification provisions upon Edison regarding substantive changes in the leases or plant in service, changes in rights-of-way affected by the Standard Leases, and Edison’s use of Pacific’s facilities placed on Edison’s leased sites.  Because we are granting pre-approval of execution of the Standard Leases, we will also require Edison to notify our Energy Division of the execution of each Standard Lease, along with a description of the site selected.

Review of Environmental Effects

Pursuant to General Order (GO) 159-A, the Commission has delegated its authority to regulate the location and design of cellular facilities to local agencies, while retaining oversight jurisdiction in cases of conflict with the Commission’s goals or statewide interests or irreconcilable differences.  (D.96-05-035.)  The Agreements require Pacific to apply for all required governmental permits and approvals.  Therefore, Edison contends that our pre-approval of the Agreements does not trigger a separate Commission environmental review.  We concur.  Pacific has agreed to serve a notification letter on the Commission as required by Section IV.A of GO 159-A, if the permits or approvals are granted or if no permits or approvals are necessary and the proposed construction is minor in nature.  Should permits or approvals not be granted, Pacific intends to file an application with this Commission for preemptive authority under Section VII of GO 159-A.  We believe these processes provide that proper environmental review will occur at the appropriate time upon execution of the Standard Leases.

We have reviewed the pricing provisions and the methodology used by Edison to set the price for the Agreements as set forth in the application and its attachments.  We believe that by disclosing the price per lineal cable mile, per fiber, Edison has met the standard articulated in D.95-05-039 and D.94-06-017 for disclosing pricing information to encourage market mechanisms to work efficiently to ensure that ratepayers receive the benefits of proper pricing.

Since D.99-09-070 has disposed of the revenue-sharing issues that were previously pending in A.96-09-008, no further consideration of those issues are necessary here, and thus, this docket can now be closed.

Section 311(g)(2) - Uncontested/decision grants relief requested

This is an uncontested matter in which the decision grants the relief requested.  Accordingly, pursuant to Pub. Util Code § 311(g)(2), the otherwise applicable 30-day period for public review and comment is being waived.

Findings of Fact

1. In A.96-09-008, Edison sought authority to lease communication facility sites and communication equipment placements to Pacific.

2. On October 16, 1996, Edison declared, beginning on January 1, 1997, revenue from such leases would be included in the OOR and made subject to the Nongeneration PBR revenue-sharing mechanism.

3. In an ALJ ruling issued March 20, 1997, this proceeding was declared to be the appropriate forum to consider a new allocation formula for telecommunications lease revenues.  Edison was directed to file its alternative revenue-sharing proposal on revenue recorded in the Memorandum Account in this docket simultaneously with the filing of any new application as to other utility-based business opportunities.

4. On June 12, 1997, Edison filed a new application (A.97-06-021) seeking to adopt a revenue-sharing mechanism for certain other operating revenues, including telecommunications lease revenues.

5. By D.99-09-070, the Commission conditionally adopted a settlement agreement between Edison and ORA for a revenue-sharing mechanism for other operating revenue, including telecommunications lease revenues.

Conclusions of Law

1. Joint use of utility facilities should be encouraged in appropriate cases, because of the obvious economic and environmental benefits. 

2. The Master Agreement, as proposed by Edison, setting forth the framework for leasing an unspecified number of sites and facilities to Pacific for its PCS equipment is hereby approved.

3. Commission preapproval of the Master Agreement, which sets forth a general leasing framework, does not trigger a separate environmental review under CEQA. 

4. The environmental review and approval of subsequent individual leases entered into under the Master Agreement comes under General Order 159-A whereby the Commission delegated its authority to regulate the location and design of cellular facilities to local agencies while retaining oversight jurisdiction in cases of conflict with statewide interests.

5. The Commission’s adoption of the settlement agreement in D.99‑09‑070 rendered moot the disposition of revenue-sharing issues previously before the Commission in A.96-09-008.

6. Since there are no outstanding issues remaining before the Commission in A.96‑09‑008, the docket should be closed.

ORDER

IT IS ORDERED that:

1. The application of Southern California Edison Company is hereby approved for authority to begin leasing communication facility sites and communication equipment placements to Pacific Bell Mobile Services (Pacific) pursuant to the Master Agreement attached to its application.

2. The sharing of revenue between shareholders and ratepayers derived from telecommunications leases entered into under the Master Agreement shall apply in accordance with the allocation rules adopted in Decision 99-09-070.

3. Pacific shall promptly serve a notification letter on the Commission as required by Section IV.A of General Order 159-A, as to whether the permits and approvals for an individual lease entered into under the Master Agreement have been granted by local authorities, or if no permits or approvals are necessary.

4. Application 96-09-008 is hereby closed.

This order is effective today.

Dated July 6, 2000, at San Francisco, California.


LORETTA M. LYNCH


President


HENRY M. DUQUE


JOSIAH L. NEEPER


RICHARD A. BILAS


CARL W. WOOD


Commissioners

� The sharing mechanism in the proposed settlement applied to all utility other operating revenue, except revenue that:  (1) derives from tariffs, fees, or charges established by the Commission or the Federal Energy Regulatory Commission; (2) is subject to other established ratemaking procedures or mechanisms; or (3) is subject to the Demand-side Management Balancing Account.
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