ALJ/JAR/k47

Mailed 7/7/00
A.92-05-002 et al.  ALJ/JAR/k47



Decision 00-07-004  July 6, 2000

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Application of GTE California Incorporated (U 1002 C) for review of the operations of the incentive-based regulatory framework adopted in Decision 89-10-031. 


Application 92-05-002

(Filed May 1, 1992)

In the Matter of the Application of Pacific Bell (U 1001 C), a corporation, for review of the regulatory framework adopted in Decision 89‑10‑031.


Application 92-05-004

(Filed May 1, 1992)

And Related Matter.


Investigation 87-11-033

(Filed November 25, 1987)

OPINION

On November 24, 1999, Pacific Bell (Pacific) petitioned this Commission to modify Decision (D.) 94-06-011 to require all carriers certified to provide local exchange service in California to share in the cost of updating the next and future triennial telephone affordability studies.  Issued at the conclusion of the first triennial review of the 1989 incentive-based regulatory framework,
 D.94-06-011 applied to Pacific and GTE California Incorporated (GTEC), and adjusted the operations and safeguards of the framework.  One safeguard adjusted was the Commission’s monitoring requirements for Pacific and GTEC.  Specifically, D.94‑06-011 required the two companies to continue "on a tri-annual basis" to provide updated studies of the affordability of telephone service in California.  (55 CPUC 2d 1, 66, Appendix B, Paragraph 5(c).)

Positions of the Parties

In its petition, Pacific argues that given the advent of local exchange competition, telephone service affordability is dependent upon the actions of all providers of local exchange service.  As such, the continuing obligation for conducting an affordability study should be borne by all local exchange carriers (LECs).  Pacific asserts that it was understandable for GTEC and it to bear the cost of performing the first two affordability studies when they were the predominant providers of local exchange service in California.  However, since the Commission held in the Universal Service Decision that “[a]ll LECs and CLCs
 shall be responsible for pursuing the objective of achieving a 95% subscribership rate among all customer groups…in their service territories,”
 Pacific contends that the time has come to apportion the cost of the affordability study to the same extent. 

Pacific proposes that the Commission allow GTEC and it to contribute 25% respectively of any costs incurred to conduct the affordability study, with the remaining 50% of the costs to be allotted in equal amounts to all carriers certified to provide local exchange service.  Pacific also states that it is willing to work with the other carriers to design and conduct the study.  If the Commission requires only Pacific and GTEC to perform the next affordability study, Pacific requests that the two be permitted to recover the cost in a surcharge.

Finally, Pacific seeks to justify, pursuant to Rule 47(d) of the Commission’s Rules of Practice and Procedure, filing its request five and a half years after the issuance of D.94-06-011.  Pacific maintains that it could not have presented the petition within one year of the effective date of the decision because the Commission did not authorize competition for local exchange service until 1996. Thus, the act that bestowed responsibility for the affordability study upon all carriers occurred more than one year after the decision.

In support of Pacific’s petition, GTEC claims that local competition has been in effect for close to four years, with the process of opening the market to new carriers well underway.  In contrast, the prior affordability studies took place in an environment where local competition had not yet evolved or was in its infancy.  The National Council of La Raza, Oakland Chinese Community Council, Southern Christian Leadership Conference, Oakland Citizens' Committee for Urban Renewal, Korean Youth and Community Center, Filipinos for Affirmative Action and Spanish Speaking Citizens' Foundation (the Intervenors) jointly support Pacific's petition.  They assert that reallocating the funding of the studies is fair and will motivate the CLCs to understand the issues of affordability and availability of telephone service throughout California.  By financially contributing to the studies and understanding the issues, the Intervenors maintain that the CLCs are more apt to pursue the Commission's 95% subscribership goal.

The Office of Ratepayer Advocates (ORA) opposes modification of D.94‑06-011 to revise funding for the 1999 affordability study update but does not object to Commission consideration of modifications to future affordability studies.  AT&T Communications of California, Inc., WorldCom, Inc.
 and Sprint Communications Company L. P. also collectively oppose Pacific's petition on the ground that the current state of the California local exchange market does not justify either of Pacific's proposed cost recovery methods.  They argue that as long as Pacific and GTEC continue to hold a virtual monopoly in residential local exchange service, the most equitable, cost-efficient and reasonable solution remains for the two companies to bear the cost of conducting the studies.

Discussion

Pacific's proposal to modify D.94-06-011 to revise funding for the upcoming and future affordability studies is premature at best.  Pacific offers no data to substantiate its argument that 50% of the costs of performing the affordability study should be borne by all California local exchange service providers.  Nationwide, CLCs have 4% of local exchange revenues, are concentrated in urban areas and provide service primarily to business, rather than residential customers.  (See Local Competition: August 1999, Federal Communications Commission, Common Carrier (CC) Bureau, Industry Analysis Division at 1.)  Overall, competitors have approximately 2% of SBC Communications Inc.'s access lines.  (In re Applications of Ameritech Corp. and SBC Communications Inc., CC Docket No. 98-141, released October 8, 1999, ¶ 23.) Pacific's substantial residential market share and continuing dominance of the local market does not mandate competitor participation in the design and funding of the 1999 affordability study update.  ORA suggests that, at most, there may be a need to adjust the non-subscriber component of the survey.

Pacific references D.96-10-066 in support of its proposal to reallocate the cost of the affordability study among all local exchange providers.  However, we were addressing telephone penetration in the decision, not affordability.  Reporting under the incentive-based framework is separate for telephone penetration and affordability.  (See 55 CPUC 2d 1, 62 and 66, Ordering Paragraph 14 and Appendix B, Paragraph 5.)

While Pacific may argue that local exchange competition was not authorized until more than a year after D.94-06-011 was effective, that fact does not explain why Pacific waited until late 1999 to file this petition.  Moreover, ORA properly notes that Pacific served this petition on the service list of the closed consolidated Application (A.) 92-05-002 and A.92-05-004 rather than upon the current service list for Investigation (I.) 87-11-033.  Thus, it appears that only a few of the local exchange carriers from which Pacific seeks contributions to the funding of the affordability study were respondents in this docket.  In its comments on the Draft Decision, Pacific faults the assigned Administrative Law Judge (ALJ) in this proceeding for not directing the company to serve its petition on a service list other than the obviously outdated list that it used.  We disagree.  It was Pacific's responsibility to properly serve its petition.  In all, Pacific's proposal to apportion 50% of the affordability studies' costs among all CLCs in California requires a substantiated argument and proper notice to those that will be affected.  If Pacific wishes to renew its affordability study funding proposal, the suitable time and place to do so would be in conjunction with the examination of the completed 1999 affordability study.

In comments on the Draft Decision, Pacific takes exception to several assertions made in the responses to the petition. Pacific never sought to reply to these assertions. Moreover, Pacific's comments further support our judgment that Pacific's request should be examined upon an evidentiary showing in the appropriate docket.

We also find no merit in Pacific's alternative request that the Commission permit GTEC and it to recover the costs of the affordability study in a surcharge.  At present, Pacific has not shown that the costs of the study updates are not part of the ordinary costs of doing business.  Pacific bears the burden of demonstrating that its request qualified for Limited Exogenous Factor treatment pursuant to D.98‑10‑026.  Accordingly, Pacific's petition to modify is denied.  In their comments on the Draft Decision, Pacific and GTEC request until the end of the year to complete the affordability study.  They state that they have been working with the Commission staff on a corollary issue that will not enable them to complete the study earlier.  In reply comments, ORA supports their request.  Consequently, we direct Pacific and GTEC to complete the 1999 affordability study update no later than December 29, 2000.

Comments on Draft Decision

The draft decision of Administrative Law Judge Jacqueline A. Reed in this matter was mailed to the parties in accordance with Public Utilities Code § 311(g)(1) and Rule 77.7 of the Rules.  Comments were filed on June 26, 2000, and reply comments were filed on July 3, 2000.  We have taken the comments into account, as appropriate, in finalizing this decision.

Findings of Fact

1. Pacific offers no data to substantiate its argument that 50% of the costs of performing the affordability study should be borne by all California local exchange service providers.

2. Nationwide, competitive local carriers have 4% of local exchange revenues, are concentrated in urban areas and provide service primarily to business, rather than residential customers.

3. Reporting under the incentive-based framework is separate for telephone penetration and affordability. 

4. On November 24, 1999, Pacific served this petition on the service list of the closed consolidated A.92-05-002 and A.92-05-004 rather than upon the current service list for I.87-11-033, thereby not noticing all interested CLCs.

5. Pacific has not shown that the costs of the affordability study updates are not part of the ordinary costs of doing business. 

Conclusions of Law

1. Pacific's substantial residential market share and continuing dominance of the local market does not mandate competitor participation in the design and funding of the 1999 affordability study update.

2. The Commission was addressing telephone penetration, not affordability in D.96-10-066.

3. Pacific's argument that local exchange competition was not authorized until more than a year after D.94-06-011 was effective does not justify it filing this petition in late 1999.

4.  Pacific's proposal to apportion 50% of the affordability studies' costs among all CLCs in California requires a substantiated argument and proper notice to those that will be affected.

5. To support its alternative request for a surcharge, Pacific bears the burden of demonstrating that the request satisfied the criteria for Limited Exogenous Factor treatment, pursuant to D.98-10-026.

6. Pacific's petition to modify D.94-06-011 should be denied.

7. This decision should be effective today so that the 1999 affordability study updates may be promptly completed.

ORDER

IT IS ORDERED that:

1. The Petition of Pacific Bell (Pacific), filed November 24, 1999, to Modify Decision 94-06-011 to require all carriers certified to provide local exchange service in California to share in the cost of updating the next and future triennial telephone affordability studies is denied.

2. Pacific and GTE California Incorporated shall complete the 1999 affordability study updates no later than December 29, 2000.

3. This proceeding is closed.  

This order is effective today. 

Dated July 6, 2000, at San Francisco, California.


LORETTA M. LYNCH


President


HENRY M. DUQUE


JOSIAH L. NEEPER


RICHARD A. BILAS


CARL W. WOOD


Commissioners

� Also known as the new regulatory framework.


� Competitive local exchange carriers (CLCs).


� D.96-10-066.


� Formerly known as MCI WorldCom, Inc.


� ORA and the Intervenors suggest that the Universal Service proceeding might also be an appropriate docket for Pacific to make its proposal.
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