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Order Instituting Rulemaking on the Commission’s Own Motion into Competition for Local Exchange Service.


Rulemaking 95-04-043

(Filed April 26, 1995)

Order Instituting Investigation on the Commission’s Own Motion into Competition for Local Exchange Service.


Investigation 95-04-044

(Filed April 26, 1995)

OPINION ON REQUEST FOR INTERVENOR COMPENSATION

This decision awards The Utility Reform Network (TURN) $59,676.00 in compensation for contributions to Decision (D.) 00-09-037.

1. Background

In D.00-09-037, we granted the Joint Motion for Adoption of the Proposed Settlement Agreement filed on May 19, 2000, relating to the recovery of Pacific Bell's (Pacific) Local Competition Implementation Costs.  As agreed among the parties to the Settlement, we authorized Pacific to recover $87.5 million over a two-year period beginning January 1, 2001.  The Settlement Agreement reached no judgment concerning the amount or manner of cost recovery that may subsequently be applied to GTE California Incorporated (GTEC) with respect to the treatment of its implementation costs.

By a Request for Award of Compensation (Request) filed November 7, 2000, TURN presents a claim for substantial contributions to D.00-09-037.  No opposition was filed by any party.

2. Procedural Matters

Pursuant to Rule 77.7(f)(6) of the Commission’s Rules of Practice and Procedure, the otherwise applicable 30-day period for public review and comment is being waived.

3. Requirements for Awards of Compensation

Intervenors who seek compensation for their contributions in Commission proceedings must file requests for compensation pursuant to Pub. Util. Code Sections 1801-1812. 
  In this context, an “intervenor” is a customer or customer’s representative (see §§ 1801, 1982(b), and 1804(a)).  This decision will use “intervenor” and “customer” interchangeably.

Section 1804(a)(1) requires an intervenor to file a notice of intent (NOI) to claim compensation within 30 days of the prehearing conference (PHC) or by a date established by the Commission.  The NOI must present information regarding the nature and extent of planned participation in the proceeding, and an itemized estimate of compensation that the customer expects to request.  The NOI may also request a finding of eligibility. 

Other sections address requests for compensation filed after a Commission decision is issued.  Section 1804(c) requires an eligible customer to file a request for an award within 60 days of the issuance of a final order or decision by the Commission in the proceeding.  An intervenor requesting compensation must provide “a detailed description of services and expenditures and a description of the customer’s substantial contribution to the hearing or proceeding.”  Section 1802(h) states that “substantial contribution” means that,

“in the judgment of the commission, the customer’s presentation has substantially assisted the commission in the making of its order or decision because the order or decision has adopted in whole or in part one or more factual contentions, legal contentions, or specific policy or procedural recommendations presented by the customer.  Where the customer’s participation has resulted in a substantial contribution, even if the decision adopts that customer’s contention or recommendations only in part, the commission may award the customer compensation for all reasonable advocate’s fees, reasonable expert fees, and other reasonable costs incurred by the customer in preparing or presenting that contention or recommendation.”

Section 1804(e) requires the Commission to issue a decision which determines whether or not the customer has made a substantial contribution and the amount of compensation to be paid.  The level of compensation must take into account the market rate paid to people with comparable training and experience who offer similar services, consistent with § 1806.

4. NOI to Claim Compensation and Request

TURN was found eligible for compensation in an earlier phase of this proceeding.  Pursuant to Rule 76.76, TURN remains eligible for compensation for its participation in later phases of this same proceeding.  Within the 60 days allowed following issuance of D.00-09-037, TURN timely filed its Request.  (Section 1804(c).)

5. Contribution to Resolution of Issues

In its Request, TURN details the contributions that it claims it made to D.00-09-037 on three substantive issues.  The issues are:  (1) the reasonableness of the implementation costs; (2) the recovery mechanism; and (3) the scope of permissible recovery of implementation costs.  As discussed below, we concur with TURN that it made substantial contributions to the decision on these three issues.

On reasonableness of the implementation costs, TURN made a substantial contribution to the Commission's determination that Pacific should recover only $87.5 million, which is less than half of the principal and interest Pacific sought to recover.  At the prehearing conference on September 29, 1999, TURN argued for the rights of ratepayers to an evidentiary hearing on implementation costs prior to rate recovery.  TURN subsequently took the lead role in discovery on this issue, performing extensive document review and conducting numerous depositions.  TURN contends, and we find it reasonable to so infer, that TURN's thorough examination was a significant factor leading Pacific to settle for less than half the recovery of expenses Pacific had sought originally. 
  

On determination of the recovery mechanism, we note that D.00-09-037 agrees with the joint TURN/ORA filing in support of the settlement on the Rule 33 surcharge.  The decision concludes that the Rule 33 mechanism achieves the most diverse billing base possible.  TURN asserts that it drafted the joint filing.


Lastly, TURN argues that it took the lead role on the issue of the scope of permissible recovery.  In early 1998, on behalf of the Coalition, TURN advocated to the Commission that a reasonableness review should be conducted before approving any implementation costs for recovery in rates.  TURN was the lead 

author of the Coalition's comments on this issue.  The Commission agreed with TURN and the Coalition that, before approving any costs, there must be a showing of reasonableness.  We conclude that TURN's participation on this issue substantially contributed to the settlement approved in D.00‑09-037.

6. Customer Interests Represented and
Duplication of Effort

In a decision in which we generically reviewed many of our policies on intervenor compensation, we directed that an NOI contain information to enable the presiding officer to preliminarily assess whether an intervenor will represent customer interests that would otherwise be underrepresented.  Additional assessment of this issue is to occur in response to any request for compensation.  If the intervenor is a "customer" who represents interests that would otherwise be underrepresented, and who meets the significant financial hardship criteria, the intervenor may be eligible for an award of compensation.  (D.98-04-049, pp. 27-28, Finding of Fact 13.)  TURN submits that it represented the interests of residential and small business customers that would otherwise have been underrepresented.  We concur with TURN.  Although ORA also represented ratepayers in this proceeding, ORA advocated on behalf of consumer interests in general, and thus had a perspective that differed from TURN’s.

The intervenor compensation statutes intend that the program be administered in a manner that avoids "unnecessary participation that duplicates the participation of similar interests."  (Section 1801.3(f).)  The governing statues envision some participation that is duplicative may still make a substantial contribution and therefore be compensable.  (See D.98-04-059, p. 49.)  In previous matters in this docket in which TURN has participated jointly with the 

competitive local carriers (CLCs), the Commission has on occasion discounted TURN's award by 10% because of duplication.  (See, e.g., D.96-11-020.)  We agree with TURN that in this implementation phase, however, no duplication discount is justified.

In this phase, TURN took a lead role for both ratepayer interests and the Coalition.  TURN was the lead author of the Coalition's February 20, 1998, comments.  TURN also prepared the separate statement of TURN and ORA in the motion seeking adoption of the settlement.  TURN engaged in extensive discovery efforts that did not duplicate the efforts of other parties.  To the extent that there was any duplication of effort between TURN and any other party in this phase, the duplication was minimal and falls within the category of participation that materially supplements the presentation of another party and is thus compensable under § 1802.5.

7. Benefits to Ratepayers

In D.98-04-059, Finding of Fact 42, we indicated that compensation for a customer's participation should be in proportion to the benefit ratepayers receive as a result of that participation.  An assessment of whether the requested compensation is in proportion to the benefits achieved helps ensure that ratepayers receive value from compensated intervention, and that only reasonable costs are compensated.  (Id., p. 73.) 

As a result of the settlement adopted in D.00-09-037, Pacific will recover $87.5 million over a two-year period.  This is more than 50% less than the amount that Pacific initially sought to recover.  An award to TURN of $59,676.00 for its efforts to achieve this reduction is reasonable.  

6.1 The Reasonableness of Requested 
       Compensation

TURN requests compensation of $59,676.00 as follows:

Advocates Fees

T. Long, Attorney


56.00 hours @ $260/hr. (1998)

=
$14,560.00


11.25 hours @ $280/hr. (1999)

=
$  3,150.00


86.50 hours @ $300/hr. (2000)

=
$25,950.00


16 hours @ $150/hr. (fee request)
=
$  2,400.00

R. Costa


12.75 hours @ $140



=
$  1,785.00

E. Kientzle


58.00 hours @ $180/hr


=
$10,440.00






Subtotal
=
$58,285.00

Other Costs


Photocopies




=
$  1,119.00


Postage




=
$     154.00


Travel, meals, parking


=
$     118.00






Subtotal
=
$  1,391.00






Total

=
$59,676.00

7.2 Hours Claimed

TURN has segregated its hours by activity in accordance with Commission guidelines.  When possible, TURN has assigned time to specific issues.  The time spent by Long devoted to preparation of the intervenor compensation request is charged at one half of his approved hourly rate.  This is consistent with our direction in D.98-04-059.  The hours billed by TURN are reasonable and fully compensable.

7.3 Hourly Rates

TURN claims the following hourly rates for work performed by Long:  $260 for work performed in 1998; $280 for work performed in 1999; $300 for work performed in 2000.  The last approved hourly rate for Long is $260 per hour for 1998, adopted in D.99-07-045.  TURN provides information regarding prevailing market rates for attorneys of comparable experience to justify the requested hourly rate increases.  Based upon the information provided by TURN as well as our familiarity with Long's degree of expertise and his extensive experience before this Commission, we conclude it is reasonable to increase his hourly rate for 1999 and 2000 as proposed.  

TURN proposes an hourly rate of $140 for work performed by Costa, TURN's Telecommunications Research Director.  This is consistent with the previously approved hourly rate for Costa for work in 1996-1999.  (See D.99‑07‑045.)  It is reasonable to use this rate for work in this proceeding.

TURN requests an hourly rate of $180 for work performed by independent consultant Kientzle.  TURN provides information regarding Kientzle's experience and qualifications.  TURN also provides a declaration signed by Kientzle stating that her hourly rate is $180 per hour, which she charges to clients including AT&T.  Kientzle's work in this proceeding consisted of review of Pacific's claimed implementation costs.  We conclude that it was reasonable for TURN to retain Kientzle to assist with this complex cost analysis, and that the hourly rate charged by Kientzle is reasonable in light of current market rates.  We will utilize $180 as the hourly rate for work performed by Kientzle in this proceeding.

7.4 Other Costs

TURN requests $1,391.00 for miscellaneous expenses.  The majority of these expenses are for photocopying.  The remainder are for postage and costs of attendance at depositions.  The expenses are fully itemized in the Request.  The expenses are reasonable and fully compensable.

7.5 Award

We award $59,676.00 to TURN for its contributions to D.00-09-037.  The award is calculated as follows:


Advocate Fees


$58,285.00


Other Costs



$  1,391.00


Total Compensation Award
$59,676.00

Consistent with previous Commission decisions, we will order that interest be paid on the award amount (calculated at the three-month commercial paper rate), commencing the 75th day after TURN filed its compensation request and continuing until full payment is made.

As in all intervenor compensation decisions we put TURN on notice that the Commission's staff may audit TURN records related to this award.  Thus, TURN must make and retain adequate accounting and other documentation to support its claim for intervenor compensation.  TURN's records should identify specific issues for which it requests compensation, the actual time spent by each employee, the applicable hourly rate, fees paid to consultants, and any other costs for which compensation is claimed.

6. Payment of Award

In D.00-01-020, we addressed the issue of the payment of intervenor compensation awards in quasi-legislative proceedings affecting an industry or multiple industries.  We stated our intent that no later than July 1, 2001, awards 

in quasi-legislative rulemaking proceedings where no specific respondents are named will be paid from an intervenor compensation program fund.  The details of this funding method are set forth in D.00-01-020.  

The proceeding is quasi-legislative in nature and affects an industry.  There is no named respondent.  Accordingly the award to TURN shall be paid from the intervenor compensation program fund.

Findings of Fact

1. TURN has previously been found eligible for compensation in this proceeding.

2. TURN has made a timely request for compensation for its contributions to D.00-09-037.

3. TURN made substantial contributions to D.00-09-037.

4. TURN represented customer interests that would otherwise have been underrepresented.  Any duplication of effort between TURN and any other party in this phase was minimal and does not warrant a reduction in the amount of the award.

5. The benefits to customers of TURN's participation outweigh the costs of funding TURN's participation.

6. The hourly rates requested for work performed by Long, Costa, and Kientzle are consistent with market rates and are reasonable.

7. The miscellaneous other costs incurred by TURN in this proceeding are reasonable and fully compensable.

8. This proceeding is a quasi-legislative proceeding that affects an industry.  There is no named respondent.

Conclusions of Law

1. TURN has fulfilled the requirements of Public Utilities Code Sections 1801‑1812, which govern awards of intervenor compensation.

2. TURN should be awarded $59,676.00 for its contributions to D.00-09-037.

3. Pursuant to Rule 77(f)(6) of the Commission's Rules of Practice and Procedure, the comment period for this compensation decision may be waived.

4. This order should be effective today so that TURN may be compensated without undue delay.

ORDER

IT IS ORDERED that:

1. The Utility Reform Network (TURN) is awarded $59,676.00 as set forth herein for substantial contributions to Decision (D.) 00-09-037.

2. The award shall be paid from the intervenor compensation program fund, as described in D.00-01-020.

3. Payment of the award shall include interest at the rate earned on prime, three-month commercial paper as reported in the Federal Reserve Statistical Release G.13, with interest beginning on January 21, 2000, and continuing until the full payment has been made.

This order is effective today.

Dated July 12, 2001, at San Francisco, California.
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�  Unless otherwise noted, all statutory citations are to the Pub. Util. Code.


�  The parties to the settlement negotiations were TURN, Office of Ratepayer Advocates (ORA), AT&T, MCI WorldCom and California Cable Television Association (CCTA).  (In an earlier phase of this case, these and other parties submitted joint pleadings referring to themselves as the California Telecommunications Coalition ("the Coalition").
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