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ORDER DENYING REHEARING OF DECISION 01-04-006

The Energy Producers and Users Coalition (EPUC) has filed for rehearing of Interim Decision (D.) 01-04-006 which concluded Phase I of this ongoing rulemaking proceeding regarding interruptible electric service for the 2001 summer season.  After receiving comments and reply comments on recommendations submitted by the Energy Division and a joint proposal submitted by certain parties, and later comments, reply comments and oral argument on the proposed decision, the Commission adopted changes in the interruptible tariffs and rotating outage programs of Pacific Gas & Electric Co. (PG&E); Southern California Edison Co. (SCE), and San Diego Gas & Electric Co. (SDG&E).
  D. 01-04-006 (the Decision) did not determine that fossil fuel producers, refiners, etc. should be classified as “essential customers” and receive an automatic, permanent exemption from rotating blackouts.  Rather, these entities were provided two alternatives to mandatory curtailment:  they could participate in the Optional Binding Mandatory Curtailment (OBMC)
 plan and/or the “net electricity producer” exemption
.  And we requested a report from the California Energy Commission (CEC) on the need for changes in interruptible tariffs for these “critical fuels customers”.

On April 25, 2001 EPUC filed for rehearing.  It is an “ad hoc group representing critical fuels customers,” including the end-use and cogeneration interests of Aera Energy LLC; Atlantic Richfield Co.; Chevron U.S.A. Inc.; Equilon Enterprises LLC; Texaco Inc.; Valero Corp; and Tosco Corp.  EPUC maintains that critical fuels customers, such as oil and gas producers, crude petroleum refineries and fuel transportation pipeline companies cannot participate in rotating outages because such facilities would sustain process and product supply interruptions and extensive equipment damage.  According to EPUC, this would result in a serious threat to public health and safety in that supplies of critical fuels such as gasoline, diesel and aviation fuel necessary for California’s economy would be interrupted, causing in turn supply shortages and extreme, sudden price increases.  

EPUC also claims that the OMBC plan and the “net electricity producer” exemption are not workable for its members unless these two options are modified.  In addition to the immediate exemption of crude petroleum refineries, it requests other modifications in the Decision, including a requirement that UDCs provide at least four hours notice of blackouts to all critical fuels facilities; that the Commission order the immediate coordination of rotating outage plans between UDCs and all critical fuels facilities that could have load intermittently interrupted during multiple rotating outage blocks in order to avoid a complete stoppage of production; and that the Commission suspend the inclusion of all non-refinery fuels customers from rotating outages until it receives advice and comments from the CEC.  Since these requests for modification do not allege any legal error in the Decision, they are not addressed in this decision on rehearing.  

SCE filed a response in opposition to EPUC’s application.  On the same date as EPUC filed its rehearing application, the CEC filed comments on the Decision in response to our invitation. CEC essentially agrees with EPUC and for the same reasons recommends that the Commission exempt all the state’s fossil fuel infrastructure (including production, manufacturing and transportation of these fuels), and associated ancillary services (facilities located outside the refinery gate that provide an essential service, such as a hydrogen plant, to the refinery; or provide a vital outlet for the refinery, such as a sulfur or polypropylene plant), so as to avoid cessation of refinery operations.

EPUC’s sole allegation of legal error is that the Decision violates P.U. Code Section 1705.
  It claims that the record evidence supports only one conclusion - the exemption of the fossil fuel producers from rotating outages.  It asserts that there is no record support for the “Phase I Decision’s assertion that all critical fuels facilities can withstand rotating outages while still meeting the needs of the state and consumers for critical fuels”; and that “voluminous record evidence” supports exemption of “all critical fuels facilities from rotating outages” (EPUC App. pp. 7-8 and 10).  The essential element of EPUC’s allegation is that the Decision is not supported by substantial evidence.  It contends that the evidence fails to support leaving the critical fuels customers subject to rotating outages, albeit with the two exceptions that avoidance from curtailment is possible for those participating in the OMBC plan and the “net electricity producers” program.  

When conducting substantial evidence review, the Supreme Court has held that the reviewing court must look at the evidence on both sides.  (Bixby v. Pierno, (1971) 4 Cal. 3d 130, 143, n. 10, 144, 149, n. 22.)  If substantial evidence “is present, no matter how slight it may appear in comparison with the contradictory evidence, the judgement will be affirmed.”  (9 Wilkin Cal. Procedure (4th ed. 1997) Appeal §364, p. 414.)  And in determining whether there is substantial evidence, the Court of Appeal, in Richardt v. Hoffman (1997) 52 Cal. App. 4th 754, 756, has described its role as follows:

“[W]e have no power to judge the effect or value of the evidence, to weigh the evidence, to consider the credibility of the witnesses, or to resolve conflicts in the evidence, to consider the credibility of the witnesses, or to resolve conflicts in the evidence or in the reasonable inferences that may be drawn therefrom.” (Leff v. Gunter (1983) 33 Cal. 3d 508, 518 [189 Cal. Rptr. 377. 658 P. 2d 740], quoting Overton v. Vita-Food Corp. (1949) 94 Cal. App. 2d 367, 370 [210 P. 2d 757].)  Our role is limited to determining whether the evidence before the trier of fact supports its findings.  (Reddy v. Gonzales (1992) 8 Cal. App. 4th 118, 123 [10 Cal. Rptr. 2d 55].)”

We have reviewed the record and conclude that EPUC’s contention lacks merit.  The Decision found that uncoordinated outages affecting the critical fuels customers may jeopardize public health and safety.  (Finding of Fact No. 53)  It noted that coordination of outages between fuel producers and fuel product pipelines was necessary, and further stated that the concerns of the fuel industry should be addressed by its participation in the OBMC program and the “net electricity producers” plan.  However, as noted above, we invited CEC to report any changes needed in the interruptible tariffs or curtailment priorities for these customers.  (Decision pp. 50-51)

The relevant evidence consisted of the Energy Division’s Report on Interruptible Programs and Rotating Outages (ED Report), comments and proposals by the parties relating to the recommendations in the ED Report, comments presented at the final oral argument, and comments to the proposed decision.  

The ED Report noted concern by the CEC that curtailment of fuel producers may jeopardize public health and safety; and called for a CEC review of the “necessity of not curtailing and/or interrupting fossil fuel producers “and requested a recommendation to the Commission (ED Report, p. 34, & 75).  EPUC filed comments to the ED Report, but it did not clearly request total exemption from rotating outages.  Rather, it proposed that the 

critical fuels customers be placed in a separate category and be curtailed just before the essential use customers designated in Decision No. 915485 (3 CPUC 2d 510)
, are curtailed. (EPUC Comments dated February 22, 2001, p. 5)  This proposal was repeated in the oral argument held on March 22, 2001.  Likewise, in EPUC’s comments on the draft decision it only sought clarification of the request to the CEC for guidance on curtailment priorities for the fossil fuels producers, and a “policy directive to avoid sudden outages and interruptions of critical fuels production.”  It did not, however, expressly request total exemption from all rotating outages.  For example, its proposed new conclusions of law provided only that sudden outages should be avoided and that the UDCs should “coordinate and attempt to avoid interruption, to the extent feasible,” between critical fuels customers. (EPUC Comments dated March 26, 2001, Attachment A, p. 2)  Instead, it expressed a willingness to wait for the CEC’s recommendations. (EPUC comments, p. 3)

On the other hand, SCE expressed concern with a total exemption of all fossil fuel producers from curtailment.  SCE estimated that it would lose about 42% of the load it currently has available for curtailment if all refineries, oil and gas extractors and pipelines in its service area were exempted.  (SCE Comments to ED Report, dated February 22, 2001, pp. 33-4; and its Response to EPUC’s Application for Rehearing dated May 10, 2001)  And all the UDCs expressed general support for the direction of the draft decision at the oral argument, except with regard to funding recovery of the costs of the new programs.  Likewise, TURN and the Office of Ratepayer Advocates expressed support for the proposed decision.

In conclusion, review of the record does not support EPUC’s legal argument that there is “voluminous record evidence” in support of exempting the critical fuels customers.  EPUC did not submit any detailed study or analysis supporting its position.  

There was no showing of how many customers would be included in the exemption, or where they are located.  Nor did it present any detailed information on the impact of curtailment on the fuel customers, other than the broad assertion that there would be severe economic and public health and safety consequences.  Insofar as a rulemaking proceeding is concerned, mere assertions in comments and argument do not qualify as “voluminous record evidence”.  On the contrary, the record supports the conclusions adopted in the Decision to seek further information from the CEC on this subject while providing two curtailment mitigation plans in which these customers could participate.

Finally, the Decision is clear that exemption of these customers remained a possibility, given our request for the CEC’s report.  This fact is borne out by subsequent events:  namely, the modification of the essential customer list to include Category M which pertains to other customers for whom exemption is necessary to protect public health and safety (D.01-05-089); the issuance of an Assigned Commissioner’s Ruling establishing a process for customers to file petitions requesting Category M customer status; and the Assigned Commissioner’s granting of EPUC’s motion for clarification of D. 01-05-089 advising customers in the critical fuels chain of production to submit a petition for Category M status. D.01-05-089 also announced that a subsequent order would address the question of a total exemption for the fossil fuel infrastructure. (D.01-05-089 p.7 mimeo) And finally, we granted such relief for refineries and their vital ancillary facilities, but not all customers in the critical fuels chain of production on June 28, 2001 in D.01-06-085.  

Accordingly, we conclude that EPUC has failed to show that there is substantial evidence in the record as of the date of issuance of the Decision which requires, as a matter of law, that all the critical fuels customers be exempted from rotating outages.  We therefore conclude that EPUC has failed to demonstrate legal error in the Decision.  

///

///

///

THEREFORE, IT IS ORDERED that:

1.  EPUC’s application for rehearing of Decision No. 01-04-006 is denied.

2.  This rulemaking proceeding shall remain open.

This order is effective today.

Dated July12, 2001, at San Francisco, California.

LORETTA M. LYNCH

            President

RICHARD A. BILAS

HENRY M. DUQUE

CARL W. WOOD

GEOFFREY F. BROWN

             Commissioners

� The joint proposal was submitted by PG&E, SCE, SDG&E, the California Industrial Users, the California Large Energy Consumers Association, and the California Manufacturers and Technology Association.  PG&E, SCE and SDG&E are hereinafter referred to as utility distribution companies (UDCs).


� This program operates only when firm load reductions are required concurrently with rotating outages.  It exempts participants from outages if they can reduce the load on their entire circuit by the required amount (up to 15 percent of circuit load) for the length of every outage. (D. 01-04-006; Attachment A p.5.)


� This exemption excludes transmission level customers from blackouts who supply power to the grid in excess of their load at the time of the rotating outage.


� Section 1705 requires that the Commission’s decisions be based on “findings of fact and conclusions of law on all issues material to the order or decision”.


� The essential use customers under D. 91548 (3 CPUC 2d 510) that would be curtailed after the critical fuels customers are curtailed include government agencies providing police, fire, prison, national defense services; electric utility facilities and their supporting fuel facilities; hospitals with over 100 beds; navigation and communications facilities; radio and television stations providing essential public information services; certain water and sewage utilities; and customers under a mandatory curtailment plan.
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