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I.
INTRODUCTION

Decision (D.) 99-11-021 involves the 1996 Biennial Cost Allocation Proceeding (“BCAP”) Decision (D.97-04-082) for Southern California Gas Company (“SoCalGas”), and the limited rehearing of this decision granted in D.98-07-100 concerning the appropriate cost allocation for costs resulting from SoCalGas’ relinquishments (or “stepdowns”) of interstate natural gas pipeline capacity on both the El Paso and Transwestern pipelines.  (See Re Southern California Gas Company [D.97-04-082] (1997) 72 Cal.P.U.C.2d 151; Order Granting Rehearing of Decision (D.) 97-04-082 in Part, and Denying Rehearing and Modification in Part (“Order Granting Limited Rehearing of D.97-04-082”)  [D.98-07-100] (1998) ___ Cal.P.U.C.2d ___, affirmed in Order Granting Limited Rehearing to Clarify Decision (D.)98-07-100 and Denying Rehearing of the Decision, As Modified (“Rehearing Order for D.98-07-100”) [D.99-03-026] (1999) ___ Cal.P.U.C.2d ___.)  D.99-11-021 also disposes of the allocation issue surrounding the stepdowns of Pacific Gas and Electric Company (“PG&E”) and other shippers on El Paso.

The following parties filed applications for rehearing of D.99-11-021:  California Industrial Group and California Manufacturers Association (jointly, “CIG/CMA”); Southern California Generation Coalition (“SCGC”); and Southern California Edison Company (“Edison”).  In their rehearing application, CIG and CMA allege that D.99-11-021:  (1) violates the prohibition against retroactive ratemaking; (2) is arbitrary and capricious; (3) violates Public Utilities Code Section 1708; and (4) erred in the allocation of costs attributable to the stepdowns of Pacific Gas and Electric and others.  SCGC and Edison also raise the retroactive ratemaking issue in their applications for rehearing.  Edison further argues the D.99-11-021 (1) denies it and other noncore customers of their due process rights by failing to review the factual and legal basis for granting rehearing of D.97-04-082 and by failing to permit parties to fairly and fully present evidence on the matters set for rehearing by D.98-07-100; and (2) errs in concluding that it would not be unduly discriminatory to divide into the parts the filed rates of El Paso and Transwestern to permit collection from noncore customers of a portion of the costs of the core’s interstate firm transportation service.

The Office of Ratepayer Advocates (“ORA”) and The Utility Reform Network (“TURN”) filed responses.  Both oppose the applications for rehearing.

We have reviewed each and every allegation raised in the applications for rehearing.  We are of the opinion that good cause does not exist for granting any of these applications.  Therefore, the rehearing applications are denied.

Also, in today’s order, we take the opportunity to correct some typographical errors in D.99-11-021, as described in the ordering paragraphs.  Further, we address a motion to withdraw a petition for modification of D.99-11-021 filed by Southern California Gas Company (“SoCalGas”).  In this petition, SoCalGas requested a correction of Ordering Paragraph Number 1.c relating to the recovery of Transwestern surcharge amounts.  In Resolution A-4661, we granted the requested correction.  Thereupon, SoCalGas filed a motion to withdraw its petition for modification.  We dispose of this motion by granting it.

II.
DISCUSSION

1.
In D.99-11-021, the Commission did not violate the prohibition against retroactive ratemaking.

CIG and CMA argue that D.99-11-021 unlawfully changes rates that were allegedly made final in D.97-04-082, and have been largely collected.  Thus, they argue in their rehearing application that the Commission violated the prohibition against retroactive ratemaking.  (CIG/CMA’s Application for Rehearing, pp. 2-4.)  SCGC and Edison make this same argument in their applications for rehearing.  (SCGC’s Application for rehearing, pp. 3-4; Edison’s Application for Rehearing, pp. 15-17.)  This retroactive ratemaking issue raised by the rehearing applicants has no merit.

The claim that the allocation of the costs resulting from SoCalGas’ stepdowns was made final in D.97-04-082 is simply wrong.  In Order Granting Limited Rehearing of D.97-04-082” [D.98-07-100], supra, at pp. 7-11 (slip op.), we determined that we had erred in allocating these costs as new costs rather than interstate transportation cost surcharge (“ITCS”) costs, and the allocation adopted in D.97-04-082 was inconsistent with our previous decisions:  Re Natural Gas Procurement and Reliability Issues (“Capacity Brokering Decision”) [D.91-11-025) (1991) 41 Cal.P.U.C.2d 668 and Re Natural Gas Procurement and Reliability Issues (“Capacity Brokering Implementation Decision”) [D.92-07-025] (1992) 45 Cal.P.U.C.2d 47.  Because the record was inadequate to determine whether the method for allocating these costs should be changed, we ordered a limited rehearing.  (Id. at p. 12-13 (slip op.).)  The proceedings that resulted in D.99-11-021 constituted the limited rehearing ordered in D.98-07-100.  (D.99-11-021, pp. 8-14.)  Thus, the determination of this error and the correction of this error in a limited rehearing naturally foreclosed the finality of the allocation adopted in D.97-04-082.

Also, in Order Granting Limited Rehearing of D.97-04-082 [D.98-07-100], supra, at p. 14 (slip op.), we determined at the time we granted the limited rehearing that we would not make an adjustment of costs that had been collected in the manner set forth in SoCalGas’ Advice Letter Number 2589 and in accordance with the methodology erroneously adopted in D.97-04-82.  Rather, we decided to permit SoCalGas to continue allocating and collecting the ITCS costs in the manner set forth in its Advice Letter Number 2589, but subject the collection to an adjustment (by means of a refund or surcredit and surcharge), if needed.  The need for an adjustment would depend on the outcome of the limited rehearing.  (Id.)  Thus, the adjustment became necessary when based on the record for the limited rehearing, we decided in D.99-11-021 not to change the allocation method for these costs as set forth Capacity Brokering Decision 
[D.91-11-025), supra, and Capacity Brokering Implementation Decision [D.92-07-025], supra. 

Accordingly, the allocation that we adopted in D.97-04-082 for costs relating to SoCalGas’ stepdowns was not made final with our finding of error in 
D.98-07-100 and the granting of a limited rehearing.  It is clear that we have the legal authority in response to an application for rehearing to correct an error by granting a rehearing, and any correction can be given nun pro tunc effect.  (Pub. Util. Code, §1736.)  “Rehearing . . . prevents an order previously made from becoming final.”  (City of Los Angeles v. Public Utilities Com. (1975) 15 Cal.3d 680, 707.)  Thus, the allegation that the Commission has changed “final rates” in violation of the prohibition against retroactive ratemaking is without merit.

This retroactive ratemaking argument has already been litigated.  In applications for rehearing of D.98-07-100, this same issue was raised, and rejected in Rehearing Order for D.98-07-100 [D.99-03-026], supra, at pp. 14-16 (slip op.).  This same issue was raised in a petition for writ of review, filed jointly by SoCalGas, CMA, CIG, and San Diego Gas and Electric Company, that directly challenged the lawfulness of D.98-07-100 and D.99-03-026.  (See Petition for Writ of Review, filed by SoCalGas Petitioners, dated April 5, 1999, pp. 15-21.)  The California Supreme Court summarily denied this petition.  (See Southern California Gas Company, et al. v. Public Utilities Commission of the State of California (S0778580, June 23, 1999) 1999 Cal. LEXIS 4102.)  The California Supreme Court’s disposition of petitions for writ of review of Commission decisions has always amounted to substantive judicial review, resulting in a disposition on the merits.  (Consumers Lobby Against Monopolies v. Public Utilities Com. (1979) 25 Cal.3d 891, 901 & 905, see also, Communications Telesystems Intern. v. Cal. P.U.C. (9th Cir. 1999) 196 F.3d 1011, 1018-1019; In re Rose (2000) 22 Cal.4th 430, 444.)  Thus, when the California Supreme Court denied the petitions that challenged the lawfulness of D.98-07-100 and D.99-03-026, it rejected on the merits those arguments raised in the petition, including the allegation that the prohibition against retroactive ratemaking had been violated.  The denial of this petition also made final our determinations in D.98-07-100 and D.99-03-026.  (See Communications Telesystems Intern. v. Cal. P.U.C. , supra, 196 F.3d at pp. 1018-1019.)

In raising this issue in the rehearing applications of D.99-11-071, CIG, CMA, SCGC and Edison are collaterally attacking the Commission’s determinations in Order Granting Limited Rehearing of D.97-04-082 [D.98-07-100], as affirmed in Rehearing Order for D.98-07-100 [D.99-03-026].  These decisions became final with the California Supreme Court’s denial on the merits of the petition raising the very same issue.  It is these decisions that gave the correction of the error in D.97-04-082 the nunc pro tunc effect and not D.99-11-071.  Also, by raising this issue in the context of a challenge to D.99-11-071, the rehearing applicants are collaterally attacking the California Supreme Court’s denial on the merits of the retroactive ratemaking challenge of D.98-07-100 and D.99-03-026.

Such collateral attacks of Commission decisions are impermissible.  (See Pub. Util. Code, §1709, which provides:  “In all collateral actions or proceedings, the orders and decisions of the [C]ommission which have become final shall be conclusive.”  See also, People v. Western Air Lines, Inc. (1954) 42 Cal.2d 621, 630-631.)  Furthermore, “the California Supreme Court’s summary denial is a final decision on the merits with res judicata effect.”  (Consumers Lobby Against Monopolies v. Public Utilities Com., supra, 25 Cal.3d at p. 901; Communications Telesystems Intern. v. Cal.P.U.C., supra, 196 F.3d at pp. 1018-1019.)

2.
D.99-11-021 is not arbitrary and capricious.

In their rehearing application, CIG & CMA allege that D.99-11-021 was not based on a reasoned analysis of the record evidence, and that the findings and evidence do not justify its actions, and thus, the Commission has acted arbitrarily and capriciously.  They argue that D.99-11-021 is legally flawed, because they contend that “Commission cannot selectively choose certain facts to support its decision and ignore without explanation countervailing evidence which support a different result.”  (CIG/CMA’s Application for Rehearing, pp. 4-6.)

Specifically, without much discussion,
 they criticize the Commission for allegedly ignoring and giving no weight to the impact on the noncore of the allocation of the ITCS costs adopted in D.99-11-021; the claimed benefits to ratepayers resulting from the Federal Energy Regulatory Commission (“FERC”) settlements; and the established FERC precedent and federal regulations which allows the pipeline to recover costs associated with unsubscribed capacity from remaining customers.  (CIG/CMA’s Application for Rehearing, p. 5.)  Further, they claim that the contention that core customers did not benefit from the settlements is without support, and the failure to allocate the surcharges on the basis of the capacity reservations is at odds with how the Commission has allocated pipeline costs since the issuance of Capacity Brokering Decision [D.91-11-025] and Capacity Brokering Implementation Decision [D.92-07-025].  (CIG/CMA’s Application for Rehearing, p. 5.)  Essentially, CIG and CMA are rearguing the positions that we rejected.  These criticisms have no merit.

In D.99-11-021, we did consider aspects related to these criticisms.  We considered the positions of the parties and evidence relating to impacts to the noncore if the allocation of the costs resulting from SoCalGas’ stepdowns was not changed from the one adopted in the Capacity Brokering Implementation Decision [D.92-07-025].  (D.99-11-021, pp. 27-32.)  We also discussed the equity issues relating to the core/noncore allocation of the ITCS costs, and found no merit to the claimed inequities.  We also considered the argument of “significant benefits” to the core from advent of capacity brokering and the relinquishments by SoCalGas, and were not persuaded to change the method adopted in our previous capacity brokering decisions in allocating these particular ITCS costs resulting from these relinquishments.  (D.99-11-021, pp. 37-39.)

Further, we considered and rejected using the FERC “black box” rate case settlements to justify changing the allocation method adopted in Capacity Brokering Implementation Decision [D.92-07-025].  The Commission explicitly stated its reasons for rejecting the position that cost allocation in this proceeding should consider other aspects of the FERC settlements that affected core and noncore.  (D.99-11-021, pp. 23-27.)  These reasons included:  “[S]ettlements have no precedent with respect to intrastate cost allocation policies or other ratemaking principles that fall under Commission jurisdiction,” and “[i]n our view, there is no logical connection between rate case settlements at FERC and our policies regarding the allocation of ITCS costs.”
  
(D.99-11-021, pp. 24 & 26.)

Also, contrary to inferences by CIG and CMA, the allocation of costs in the manner set forth in D.91-11-025 and D.92-07-025 was not and is not contrary to FERC precedent or federal regulations which allows the pipeline to recover costs associated with unsubscribed capacity from remaining customers. This Commission, and not FERC, has the jurisdiction to determine how these ITCS related costs should be allocate between the SoCalGas’ ratepayers – in this case, core and noncore.  (See El Paso Natural Gas Company (1999) 89 F.E.R.C. ¶61,164, p. 61, 491 [Order on Remand Approving Settlements], citing to Southern California Edison Company v. F.E.R.C. (D.C. Cir. 1998) 162 F.3d 116, 118.)  This allocation in no way interferes with the pipeline’s recovery of its costs from the remaining customers, including SoCalGas.

The claim that our failure to allocate the surcharges relating to SoCalGas’ relinquishment on the basis of the capacity reservations conflicts with how we have allocated pipeline costs since the issuance of Capacity Brokering Decision [D.91-11-025] and Capacity Brokering Implementation Decision [D.92-07-025] is without merit.  The only decision that allocate the surcharges on the basis that CIG and CMA proposed in the instant proceeding is D.97-04-082.  We explicitly reversed D.97-04-082 on this issue, because we had erred in our assumption that these costs were new costs rather than ITCS which should have been allocated in the manner mandated in the Commission’s capacity brokering decisions.  (Order Granting Limited Rehearing of D.97-04-082 [D.98-07-100], supra, at p. 11 (slip op.), as affirmed in Rehearing Order for D.98-07-100 [D.99-03-026], supra.)  Also, the Commission ordered the instant limited rehearing to consider whether a method differ from the one set forth in the capacity brokering decisions should be adopted in allocating these costs between core and noncore customers.  During this limited rehearing, we were not convinced by the evidence presented by the proponents for allocating the costs based on amount of capacity reserved.  Rather we were persuaded by the evidence in the record for maintaining the method adopted in the capacity brokering decisions.  (D.99-11-021, pp. 23-39.)

The fact that we did not discuss every piece of evidence set forth in the record is irrelevant.  The law does not require such a discussion, nor does CIG and CMA point to any law mandating such a requirement.  Instead, the law requires that the decision be supported by substantial evidence in light of the whole record.  (Pub. Util. Code, §1757, subd. (a)(4).)  D.99-11-021 complies with this legal requirement.  As discussed above, we addressed in D.99-11-021 the allegations that CIG and CMA claim we have ignored.  More specifically, we fully explained the basis for its determinations on the issues involving impacts to the core and noncore in maintaining the allocation method adopted in the capacity brokering decisions, equity arguments relating to the alleged “significant benefits to the core,” and the proposal for giving the FERC settlements precedential effect on intrastate cost allocation policies.  (See generally, D.99-11-021, pp. 23-39.)  In addressing these issues, we have correctly relied on the record and have acted consistently with our decisions and other applicable law.  (See generally, D.99-11-021, pp. 23-39.)

3.
The Commission did not violate Public Utilities Code Section 1708.

In two of the applications for rehearing, the Commission is accused of violating Public Utilities Code Section 1708.  These were the applications filed by CIG and CMA, jointly, and by Edison.  (CIG/CMA’s Application for Rehearing, p. 6; Edison’s Application for Rehearing, pp. 8-9.)

In their rehearing application, CIG and CMA assert that the Commission violated Public Utilities Code Section 1708 by allegedly modifying Capacity Brokering Implementation Decision [D.92-07-025], supra, without providing notice to all parties in the rulemaking and an opportunity to be heard.  Specifically, they argue that the Commission modified the adopted provision that “when the capacity stepdowns occur, the ITCS liability would be reduced proportionately.”  (CIG/CMA’s Application for 

Rehearing, p. 6.)  It appears by this assertion that CIG and CMA are claiming that the following provision in D.92-07-025 was modified by D.99-11-021: 

“Accordingly, we will direct the utilities to eliminate the use of the ITCS for each existing liability on the day that liability is no longer in effect. . . .  Utility commitments made after issuance of D.91-11-025 shall not be included in the ITCS.”  (Capacity Brokering Implementation Decision [D.92-07-025], supra, 45 Cal.P.U.C.2d at p. 71.)

Their argument is essentially premised on the erroneous theory that the capacity stepdowns would be “new costs,” and thus, not subject to the allocation of ITCS costs method adopted in this implementation decision.

This Section 1708 assertion has no merit.  We did not modify Capacity Brokering Implementation Decision [D.92-07-025] in D.99-11-021.  Rather, the Commission determined that the “pipeline surcharges that are attributable to [SoCalGas’ stepdowns] should be allocated based on the ITCS policy adopted in D.92-07-025.”  (D.99-11-021, p. 60 (Conclusion of Law No. 9.)  Indeed, as we observed in D.99-11-021, 

“ ‘. . . .these “surcharges” remain the very same transition costs that the noncore customers were made responsible for in [D.92-07-025 Capacity Brokering Implementation Decision], supra, 45 Cal.P.U.C.2d at pp. 59-61, through the ITCS account.  Only the amounts have been reduced as a result of the FERC settlements. . . .’ ”  (D.99-11-021, p. 16, quoting Rehearing Order for D.98-07-100 [D.99-03-026], supra, at pp. 6-7.)

Thus, requirements of Public Utilities Code Section 1708 for notice and opportunity to be heard when the Commission modifies a previous decision was not triggered.  (See Pub. Util. Code, §1708.)

Further, this specific Section 1708 allegation was raised before in applications for rehearing of D.98-07-100 and in the petitions for writ of review challenging the lawfulness of D.98-07-100 and D.99-03-026.  CIG and CMA filed one of the applications, asserting the inconsistency part of the issue, and was a joint petitioner along with SoCalGas and San Diego Gas and Electric Company in a petition for writ of review, which raised the same Section 1708 issue.  (See Rehearing Order for D.98-07-100 [D.99-03-026], supra, at pp. 7-8 (slip op.); see also, Petition for Writ of Review, filed by SoCalGas Petitioners, dated April 5, 1999, pp. 27-29; Petition for Writ of Review, filed by Southern California Utility Power Pool and Imperial Irrigation District, dated April 5, 1999, pp. 19-23.)  We found no merit to this argument, and rejected the applications for rehearing (Rehearing Order for D.98-07-100 [D.99-03-026], supra, at pp. 7-8 (slip op.), and the California Supreme Court summarily denied the petitions.  This summarily denial is on the merits.  The denial also made D.98-07-100 and D.99-03-026 final. (See discussion, infra.)

In arguing this same issue in their application for rehearing of D.99-11-021, CIG and CMA are collaterally attacking D.98-07-100 and D.99-03-026, as well as the California Supreme Court’s denial of the petitions raising this issue.  Public Utilities Code Section 1709 and the principles of res judicata prohibit such collateral attacks.  (Pub. Util. Code, §1709.)

Edison also raises a Section 1708 argument.  In its rehearing application, this utility accuses the Administrative Law Judge (“ALJ”) and the Assigned Commissioner of unlawfully changing the scope of the limited rehearing ordered in Order Granting Limited Rehearing of D.97-04-082 [D.98-07-100].  Edison claims that the ALJ and the Assigned Commissioner erred when they limited the issue in the rehearing proceeding as to whether the “current allocation policies should be applied to allocating the stepdown costs between the core and noncore,” and refusing to revisit the core reservation policy for all ITCS.”  Specifically, Edison asserts that the ALJ and the Assigned Commissioner unlawfully modified D.98-07-100, in violation of Public Utilities Code Section 1708. (Edison’s Application for Rehearing, pp. 8-9, citing to the ALJ’s Oral Ruling of September 16, 1999, Prehearing Conference R.T. Vol. 2, p. 18 & Assigned Commissioner’s Ruling (“ACR”) of October 21, 1998.)
  It argues that only the Commission has to authority to modify the scope.

Edison’s argument has no merit.  The ALJ and the Assigned Commissioner did not modify D.98-07-100, rather they were interpreting D.98-07-100 for the parties.  The scope of the limited rehearing as defined in the ALJ Ruling and the ACR was correct, and we affirmed this interpretation in Rehearing Order for D.98-07-100 [D.99-03-026], supra, at pp. 12-13 and 21 (slip op.).  In this decision, we also modified D.98-07-100 to clarify any ambiguity regarding the scope of the limited rehearing.  (Id. at p. 13 (slip. op.).)

Thus, regarding the scope of the limited rehearing, challenges to the ALJ Ruling and ACR had already been made, and we rejected them.  Accordingly, Edison is precluded from collaterally rearguing this issue.  (See Pub. Util. Code, §1709; see also, Consumers Lobby Against Monopolies v. Public Utilities Com., supra, 25 Cal.3d at p. 901.)

4.
There was no error in D.99-11-021 in the allocation of costs attributable to the stepdowns of PG&E and others.

CIG and CMA argue that the Commission erred in relying on the use of equal cents per therm methodology for the allocation of costs attributable to the stepdowns of PG&E and others.  They argue that the allocation should have been based on the capacity reservation retained for customers on the pipeline, because the costs are capacity-related, not usage-related.  (CIG/CMA’s Application for Rehearing, pp. 6-7.)  They allege that it was reversible error to treat these costs otherwise.

In D.99-11-021, pp. 48-49, we determined that the amounts associated with the relinquishments of PG&E and others should be allocated on an equal cents per therm basis.  Since we had not encountered precisely this cost allocation circumstance before, we based this determination on the analogous transitional circumstances set forth in Re Southern California Gas Company [D.90-01-015] (1990) 35 Cal.P.U.C.2d 3, 32-37.  This decision involved the allocation of amounts billed to SoCalGas from interstate pipelines “as a result of FERC’s allocation of take-or-pay costs arising from uneconomic contracts between interstate pipeline companies and gas producers.”  (D.99-11-021, p. 48.)  In this decision SoCalGas was given the option of allocating these costs on a volumetric basis . . . or sharing the risk between shareholders (25%) and customers (75%) via a direct-billed demand charge (with balancing account treatment).”  (D.99-11-021, p. 48.)  SoCalGas chose “to recover the costs on a volumetric (equal cents per therm) basis.”  (D.99-11-021, p. 48.)  We also chose to use an equal cents per therm allocation because we found that such an allocation would be equitable since the costs would be allocate to all customers in proportion to how they were using the system.  (D.99-11-021, p. 49, citing to R.T. Vol. 27, p. 3220.)

Beside the above evidence cited in the Reporter’s Transcripts, there is other evidence in the record to support our adoption of an equal cents per therm allocation and its rejection of an allocation based on capacity reservation.  For example, the witness for TURN, in rebuttal to SoCalGas’ proposal to treat all FERC-authorized pipeline charges as part of the cost of the capacity that has been reserved for the core, stated:

“The fact that minor surcharges such as GRI and ACA have not been given separate treatment by this Commission does not mean that a major new rate component such as the risk-sharing surcharge must necessarily be treated the same way.  For example, pipeline take-or-pay costs have been recovered through similar rate surcharges, but these costs have been allocated by this Commission on an equal cents per therm basis, not on the basis of the pipeline demand charge allocation.”  The current Transwestern settlement itself included a small surcharge for such past take-or-pay obligations (referred to as ‘TCR II costs”).  There is no CPUC policy that requires such costs to be treated in exactly the same fashion as traditional pipeline demand charges.”

(Exhibit 2:  Prepared Rebuttal Testimony of Michel Peter Florio, p. 6; see also, Exhibit 16:  Amended Testimony of the Office of Ratepayer Advocates, p. 15, which recommended that the amount associated with the relinquishments of PG&E and others to allocated on an equal cents per therm basis to all customers.  Interestingly, even CIG’s and CMA’s own witness, Charles E. Doering, proposed an equal cents per therm allocation.  In his testimony, this witness stated:  “If the Commission decides to distinguish between surcharges stemming from PG&E capacity relinquishments and those originating from SoCalGas capacity stepdowns, the PG&E-related surcharges should be allocated on an equal cents per therm basis.”  (Exhibit 22:  Rebuttal Testimony of Charles E. Doering on Behalf of CIG and CMA, pp. 3 & 9.)

Despite the fact that its own witness proposed an equal cents per therm allocation, CIG and CMA argue that we have committed reversible legal error for adopting this allocation method.  CIG and CMA in their joint rehearing application provide no legal analysis for its allegation of “reversible error.”  They cite to no law that might have been violated.  They merely assert that our reliance on the past use of equal cents per therm method for allocating take-or-pay costs is flawed, and that it was error for us to treat the costs associated with the relinquishment by PG&E and others as “commodity costs,” and not as “a portion of the pipelines’ normal cost of services.”  (CIG/CMA’s Application for Rehearing, pp. 6-7.)  This is the same argument they raise in their Comments to the Proposed Decision, filed October 7, 1999, pp. 9-10, which we rejected.  Therefore, this argument has no merit.

5.
D.99-11-021 does not deny noncore customers of their due process rights.

Edison argues the D.99-11-021 denies it and other noncore customers of their due process rights by failing to review the factual and legal basis for granting rehearing of D.97-04-082 and by failing to permit parties to fairly and fully present evidence on the matters set for rehearing by D.98-07-100.  (Edison’s Application for Rehearing, pp. 2, 5-13.)  Specifically, Edison claims that we wrongfully precluded it from presenting testimony on whether the costs associated with the relinquishment, which it calls the FERC surcharges, constituted ITCS, and that the limited rehearing was prejudged.  (Edison’s Application for Rehearing, pp. 5-6.)  Further, it asserts that the ALJ improperly struck testimony regarding electric impacts submitted by Edison and SCGC.  (Edison’s Application for Rehearing, pp. 10-11.)

In its rehearing application, Edison maintains that it should not have been precluded from presenting testimony during the limited rehearing on the issue of whether the costs resulting from SoCalGas’ relinquishment were “new” costs rather than old costs, namely ITCS costs.  (Edison’s Application for Rehearing, pp. 5-6.)  Edison is simply wrong.

The determination that the “surcharges” were ITCS costs rather than new costs was made in D.98-07-100, and reiterated in D.99-03-026.  (Order Granting Limited Rehearing of D.97-04-082 [D.98-07-100], supra, at pp. 8-11 (slip op.), as affirmed by Rehearing Order for D.98-07-100 [D.99-03-026], supra, at pp. 5-8 (slip op.); see also, D.99-11-021, pp. 16-18.)  Our determination on this issue was challenged in the petitions for writ of review, which were summarily denied by the California Supreme Court.  (Petition for Writ of Review, filed by SoCalGas Petitioners, dated April 5, 1999, pp. 25-27, pp. 25-27; see also, Southern California Gas Company, Et al v. Public Utilities Commission of the State of California (S077858, June 23, 1999) 1999 Cal.LEXIS 4102.)  The denial made this determination final on the merits.  Edison is precluded from raising it again in the limited rehearing.
  Accordingly, the answer to the question of whether the classification of these “surcharges” was within the scope of the limited rehearing is no.

Further, in D.98-07-100, we concluded that we had erred in our treatment of the costs resulting from SoCalGas’ stepdowns as new costs, and not ITCS costs.  We erred because the allocation method adopted in D.97-04-082 in the allocation of the “surcharges” was inconsistent to the previous capacity brokering decisions.  (Order Granting Limited Rehearing of D.97-04-082 [D.98-07-100], supra, at pp. 8-11.)  Our determination was consistent with Edison’s own characterization of the “turnbacks” at FERC.  (See id. at p. 11 (slip op.); see also, El Paso Natural Gas Company (1997) 79 F.E.R.C. ¶61,084, at p. 61, 128 & fn. 21.)  Thus, it made no sense to allow Edison or any other party to present testimony that would lead the Commission back to an erroneous result.

Also, contrary to Edison’s assertion, the issues for the limited rehearing were about allocation between the core and noncore of these ITCS costs associated with SoCalGas’ relinquishment.
  It was not about classification of these costs as new costs versus ITCS costs.  That determination had been made, and not subject to a collateral challenge.  (See discussion, supra.)  Thus, the ALJ properly precluded such evidence.

Further, the fact that the Commission determined that these costs were ITCS costs did not result in a prejudgment of the outcome of the limited rehearing. Parties had an opportunity to factually support a change of the policy in D.92-07-025 regarding the allocation of the ITCS costs, as it applied to the costs resulting from SoCalGas’ stepdowns.  Also, the parties had an opportunity to present testimony on whether there was economic and business reasons for a change in allocation.  (Order Granting Limited Rehearing of D.97-04-082 [D.98-07-100], supra, at pp. 12 (slip op.), as clarified by Rehearing Order for D.98-07-100 [D.99-03-026], supra, at pp. 12-13 & 20-21 (slip op.).)  The fact that we precluded evidence regarding the nature of the costs in no way constituted prejudgment of the issues concerning whether the Commission should change the allocation method adopted in its previous capacity brokering decisions for purposes of allocating these “surcharges.”

During the limited rehearing, SCGC and Edison presented evidence in their rebuttal testimony about the impact that an allocation of more of these natural gas costs to the noncore would have on the market price of electricity purchased from the Power Exchange (“PX”).  Edison claims that this testimony was presented in response “to proposals presented by ORA and TURN in their testimony and specifically quantified the impact of the ORA and TURN proposals.”  (Edison’s Application for Rehearing, 
pp. 10-11.)

With respect to the Edison’s rebuttal testimony, TURN made a motion to strike from that testimony “any analysis of the effect of prices on – electricity prices [because] of an increase in gas costs.”  (R.T. Vol. 24, p. 2844.)  TURN argued that Edison could have proposed the analyses in its direct testimony, so that the parties could have responded to the analyses in their testimony.  TURN argued that when Edison presented the analyses in its rebuttal testimony, the parties were denied an opportunity to respond, including the chance to explain how the analyses presented by Edison in its rebuttal testimony was flawed because of serious problems with the underlying assumptions.  (R.T. Vol. 24, pp. 2844-2845; See Exhibit 18:  Rebuttal Testimony of Colin E. Cushnie of Edison, p. 9.)  This was also true for the rebuttal testimony presented by SCGC related to the economic analyses related the calculation of increased electric costs for electric generators in southern California, which included references to analyses conducted by the California Energy Commission.  (R.T. Vol. 24, pp. 2847-2852; see Exhibit 20: Rebuttal Testimony of Catherine E. Yap on Behalf of SCGC, pp. 15 & 21-22.)

The ALJ agreed with TURN’s due process arguments for excluding the evidence, and thus, struck any testimony that was constituted “new analysis” that had not been raised in the direct testimony.  (D.99-11-021, p. 33, fn. 16, citing R.T. PHC Vol. 2, pp. 48-49, R.T. Vol. 24, pp. 2846-2852, R.T. Vol. 26, pp. 3165-3166.)  Further, during the prehearing conference held on September 16, 1998, ALJ ad warned the parties about “putting forth a new position or argument about economic benefits.”  (R.T. PHC Vol. 2, pp. 48-49.)  This was prior to the mailing of any of the prepared testimony by the parties.  Because the testimony was struck on due process grounds, the ALJ’s ruling was lawful.  (See, California Public Utilities Commission’s Rules of Practice and Procedure, Cal. Code of Regs., tit. 20, §64; see also, e.g. Pub. Util. Code, §1701; People v. Western Air Lines, Inc. (1954) 42 Cal.2d 621, 632.)

In its rehearing, Edison argues that it was only responding to direct testimony presented by ORA and TURN, and thus, it was unfair for the Commission to make the utilities guess or speculate as to what the opposing parties would present in their applications for rehearing.  It asserts that the burden was on these parties to show why the allocation originally adopted by D.97-04-082 should be changed.  (Edison’s Application for Rehearing, pp. 12.)  This argument has no merit.

In D.98-07-100, as affirmed and clarified in D.99-03-026, the parties were given the opportunity to present proposals for changing the allocation of costs resulting from SoCalGas’ relinquishments that was adopted in D.92-07-025.  Parties who recommended a change to the allocation method adopted in D.92-07-025 were asked to justify their recommendations.  Contrary to Edison’s assertion, the limited rehearing was not about keeping the allocation adopted in D.97-04-082, which was based on an erroneous assumption that these costs were new costs, and not ITCS costs.  (Order Granting Limited Rehearing of D.97-04-082 [D.98-07-100], supra, at pp. 12-13 & 18-19 (slip op.); Rehearing Order for D.98-07-100 [D.99-03-026], supra, at pp. 5-8 (slip op.)  Accordingly, Edison is wrong that the burden of proof was only on those parties, including ORA and TURN, who opposed the allocation adopted in D.97-04-082.  Rather, the burden of proof was on all parties who proposed an allocation different from the one adopted in D.92-07-025, with the 10% core ITCS cap, and not an allocation different from the method originally and erroneously adopted in D.97-04-082.  That was the purpose for the limited rehearing.

The parties were entitled to present evidence regarding proposals based on economic and business impacts.  (Order Granting Limited Rehearing of D.97-04-082 [D.98-07-100], supra, at pp. 12 & 19 (slip op.).)  Edison’s “new analysis” was specifically related to the question about such impacts.  Edison could have presented the evidence that was stricken in its direct testimony rather than in its rebuttal testimony.

6.
Edison’s argument that the Commission unduly discriminate against noncore customers is without merit.

In its rehearing application, Edison argues that the Commission erred “in concluding that it would not be unduly discriminatory to divide into parts the filed rates of El Paso and Transwestern to permit collection from noncore customers of a portion of the costs of the core’s interstate firm transportation service.”  (Edison’s Application for Rehearing, p. 2.)  Edison is attempting to challenge the Commission determination in Order Granting Limited Rehearing of D.97-04-082 [D.98-07-100], supra, at pp. 7-11 (slip op.), as affirmed in Rehearing Order for D.98-07-100 [D.99-03-026], supra, at pp. 5-8 (slip op.), that the costs related to SoCalGas’ relinquishment were ITCS costs, and not new costs that the core primarily should bear based on the capacity reservation for the core.  (See Edison’s Application for Rehearing, p. 3-4.)  As discussed above, this was not an issue in the limited rehearing.  The determination about the classification of these costs as ITCS costs was made final in D.98-07-100 and D.99-03-026, and in the California Supreme Court’s denial of the petition for writ of review challenging these two decisions.  Edison is precluded from collaterally attacking this final determination now.  (See Pub. Util. Code, §1709.)  Thus, this specific argument has no merit.

In this argument, Edison implies that the Commission has redesigned a FERC tariff in the manner that results in one class of customer (i.e., SoCalGas’ core) paying a different rate than any other firm transport customer receiving the same service from El Paso and Transwestern.”  This assertion is premised on the claim that the surcharges resulting from the FERC settlements were included in the as-billed rate for their exclusive firm reservation, which core has always paid the full as-billed rate.  (Edison’s Application for Rehearing, p. 14.)  However, the assertion is without merit.

This assertion is also based on the proposition that these costs were not ITCS costs, but rather new costs related to the capacity reservation.  As discussed above, 

this proposition is wrong.  Furthermore, we were not redesigning a FERC tariff; rather we were exercising our jurisdiction over the allocation of these costs as between core and noncore.  Moreover, we were acting consistent with FERC precedent.  (See discussion, supra.)

Further, as we concluded in D.99-11-021, there were no inequities between core and noncore in allocating the costs associated with SoCalGas’ stepdowns in a manner consistent with Capacity Brokering Decision [D.91-11-025] and Capacity Brokering Implementation Decision [D.92-07-025], supra.  (D.99-11-021, pp. 37-40.)  Based on the record, we found unpersuasive the arguments that the noncore customers would be subsidizing the core if the allocation was based on capacity reservation.  
(D.99-11-021, pp. 37-38.)

III.
CONCLUSION

Based on the foregoing, good cause does not exist for granting the applications for rehearing of D.99-11-021.  Therefore, these applications are denied.

THEREFORE, IT IS ORDERED that:

1. The applications for rehearing of D.99-11-021, filed by CIG and CMA (jointly), SCGC and Edison, are denied.

2. SoCalGas’ motion to withdraw its petition for modification of D.99-11-021 is granted.

3. Reference to “D.97-04-062” on pages 3, line 11, and page 4, line 4, of D.99-11-021 will be corrected to read as “D.97-04-082”.

4. The word “superceded” in Finding of Fact No. 41 on page 59 shall be changed to “superseded”.

5. The word “superceded” in Conclusion of Law No. 16 on page 61 shall be changed to “superseded”.

6. Application 96-03-031 and Application 96-04-030 are closed.

This order is effective today.

Dated July 6, 2000, at San Francisco, California.

LORETTA M. LYNCH


President

HENRY M. DUQUE

JOSIAH L. NEEPER

RICHARD A. BILAS

CARL W. WOOD

Commissioners

� In their rehearing applications, CIG, CMA and SCGC primarily rely on Pacific Tel. & Telegraph Co. v. Public Util. Com. (1965) 62 Cal.2d 634, to support its argument that the law against retroactive ratemaking precludes the Commission from correcting a mistake in response to a rehearing application.  (CIG/CMA’s Application for Rehearing, p. 3; SCGC’s Application for Rehearing, pp. 3-4.)  Their reliance on this decision is misplaced.  This decision does not involve a situation where the Commission was correcting, upon rehearing, a mistake in an order that had not become final, which is what happened in the instant proceeding.


� Edison argues that our discussion about adjustment amounted to no more that dicta, and because the Commission did not establish a memorandum or balancing account, the customers were provided with no notice that these costs would be later subject to change.  (Edison’s Application for Rehearing, pp. 15-17.)  This argument has no merit.  We specifically made any reallocation of the costs subject to possible adjustment depending on the outcome of the limited rehearing.  Obviously, notice to the customers about the possible change was made in Order Granting Limited Rehearing of D.97-04-082 �[D.98-07-100, p. 14 (slip op.)].  There is no legal requirement that we must establish a memorandum or balancing account to provide such notice, and Edison cites to no such authority dealing with this rehearing situation.


� In their rehearing application, CIG and CMA incorporated by reference each of the arguments made in its Comments and Reply Comments concerning the final proposed decision.  (CIG/CMA’s Application for Rehearing, p. 2.)  These comments filed by CIG/CMA are mostly about this allegation that the Commission acted arbitrarily and capriciously.  Thus, there is not much discussion in their application for rehearing.


� Edison criticizes us for not looking at the black box settlements to determine what were the benefits to the core since we linked “surcharges amounts to specific customer stepdown decisions” in discussing the issues related to the costs associated with the relinquishments by PG&E and others.”  (Edison’s Application for Rehearing, pp. 13-14, citing D.99-11-021, pp. 41-49.)  Thus, it argues that D.99-11-021 wrongly redistribute to the noncore the costs of the stepdowns resulting from SoCalGas’ relinquishment that the settling parties (and FERC) intended to be borne by the pipelines’ firm shippers, including SoCalGas’ core.”  (Edison’s Application for Rehearing, p. 14.)  CIG and CMA also mentions this same criticism but without much discussion.  (CIG/CMA’s Application for Rehearing, p. 5.)


The criticism has no merit.  We did not err in not relying on black box settlements to speculate about the potential benefits to the core.  The settlements involve costs to SoCalGas as a customer of the pipeline, not the allocation of these costs between the core and noncore.  The allocation of these costs between SoCalGas’ customers was solely within the jurisdiction of the Commission.  (See discussion, infra.)  Further, in discussing the costs associated with the relinquishment by PG&E and others, the Commission looked to the settlements for the purpose of determining the amount of these costs, not in its determination concerning the allocation of this amount between core and noncore.  Thus, our use of the settlements was appropriate and not inconsistent with its refusal to rely on the settlements in considering whether there were any benefits to the core.


� Further, as noted in D.99-11-021, p. 26, “the terms of the [El Paso] settlement and our own comments before FERC make clear that such an attempt to [construct a reasonable hypothesis regarding benefits to the core] would have no precedent in terms of our ratemaking policies.”


� CIG and CMA fail to cite to the specific reference provision in Capacity Brokering Implementation Decision [D.92-07-025] that they claim the Commission has modified in �D.99-11-021.  Rather, they merely made a generalized statement without citing to a page reference in D.92-07-025.  However, because this issue has been in the past, we can reasonably assume that it is the provision that provides for the elimination of the ITCS liability.


� “R.T.” is a designation to the Reporter’s Transcript.


� As noted in D.99-11-021, pp. 44-45, the position that CIG and CMA set forth in their pleadings deviates from this prepared testimony.  (See CIG/CMA’s Opening Brief, dated May 17, 1999, pp. 26-27; see also, CIG/CMA’s Comments to the Proposed Decision, filed October 7, 1999, p. 10, in which they argue for an allocation based on capacity reservations.)


� Edison also raises a Section l708 issue in the context of its due process challenges.  We already have addressed this issue when we considered CIG’s and CIG’s meritless allegation that the Commission violated Public Utilities Code Section 1708.  (See discussion, supra.)


� In its rehearing application, Edison makes reference to Finding of Fact No. 41, in which the Commission stated:  “Finding of Fact [No.] 61 in D.97-04-082, as modified by �D.98-07-100 (which was modified to make this change in D.99-03-026) is super[s]eded by the findings in this decision.”  (Edison’s Application for Rehearing, p. 5, fn. 10, quoting D.99-11-021, p. 59 [Finding of Fact No. 41].)  It asserts that by superseding the modified Finding of Fact No. 61, we “theoretically provided a forum for receipt of factual evidence and legal arguments raised by its reversal of its previous factual finding.”  (Edison’s Application for Rehearing, p. 5.)  Edison misunderstands the purpose for this finding of fact in D.99-11-021.  We changed Finding of Fact No. 61, as modified in �D.99-03-026, because this modified finding needed to be replaced in light of our consideration of these costs associated with the relinquishment by PG&E and others as new costs and not ITCS costs, and thus, not necessarily subject to allocation under the method adopted in D.92-07-025.  Thus, to prevent any ambiguity, the Commission modified Finding of Fact No. 61 by superseding it with the findings in D.99-11-021.  Therefore, contrary to Edison’s misconception, Finding of Fact No. 41 in D.99-11-021 was not about the costs resulting from SoCalGas’ stepdowns, but about the costs associated with the relinquishment by PG&E and others.  Thus, it does not show that the issue concerning the classification of the costs resulting from SoCalGas’ relinquishment was within the scope of the limited rehearing contemplated by the Commission.


� Edison argues that Commissioner Knight indicated in his concurrence/dissent that the only reason he was concurring was “because he was confident that, upon further investigation, the Commission would be satisfied that no legal error had occurred in allocating the FERC surcharges in the manner adopted in Decision No. 97-04-082.”  (Edison’s Application for Rehearing, pp. 5-6, fn. 13.)  Commissioner Knight believed that there was no legal error, and thus, he dissented.  However, the majority of the Commission did not agree.  Thus, Edison’s reliance on Commissioner Knight’s concurrence/dissent is misplaced.
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