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REPLY BRIEF OF THE
LOS ANGELES DEPARTMENT OF WATER AND POWER (LADWP) ON
THE OPENING BRIEF OF THE CALIFORNIA MUNICIPAL UTILITIES ASSOCIATION
(CMUA) ON THE PHASE 2 WORKSHOP REPORT

I. LADWP AGREES THAT THE CALIFORNIA SUPREME COURT’S DENIAL OF
ITS PETITION FOR WRIT OF REVIEW DOES NOT RESOLVE ANY
JURISDICTIONAL ISSUES
LADWP supports CMUA’s comment that the denial of LADWP’s Petition for Writ of

Review by the California Supreme Court does not resolve the jurisdictional issues among
the Commission and publicly-owned utilities. As stated within its Opening Brief, LADWP
explained that the summary denial by the California Supreme Court invokes the principle

of res judicata against LADWP only. More important, no written opinion was issued,

leaving the legal question open for debate.

Il. CLARIFICATION IS NEEDED ON THE COMMISSION’S PUBLIC HEALTH AND
SAFETY JURISDICTION OVER PUBLICLY-OWNED UTILITIES PURSUANT TO
SECTION 8001 ET SEQ.

CMUA asserted that the Commission must clarify the specifics of its interpretation
of its jurisdiction over publicly-owned utilities."” LADWP agrees that at least one conflict
exists among General Order 165, D.97-03-070, and a provision of the Public Utilities
Code. For the reason set forth below, LADWP joins in CMUA'’s request for clarification.

The Commission ruled in D.98-03-036 that Sections 8001-8057 confer jurisdiction

on the Commission over the safety of electric systems in California and the state’s

publicly-owned utilities shall comply with the inspection and maintenance standards

! See Opening Brief of California Municipal Utilities Association on the Phase 2 Workshop Report

dated September 3, 2010, pp. 3-7.



adopted in D.97-03-070. Assuming for purposes of this Reply Brief that General Order
165 applies to publicly-owned utilities, there is at least one provision within General Order
165 that is at odds with a provision of the Public Utilities Code and the Commission’s past
rulings.

General Order 165 permits Commission staff to examine records of inspection
activities “consistent with Public Utilities Code Section 314(a)”®. Section 314(a) states
that the Commission, each commissioner, and each officer and person employed by the
Commission may inspect the accounts, books, papers, and documents of any public
utility. While D.98-03-036 ordered publicly-owned utilities to comply with the inspection
and maintenance standards adopted in D.97-03-070 which incorporates all of the
provisions within General Order 165, such decision failed to explain whether the
Commission will attempt to examine the books and records of publicly-owned utilities
pursuant to its public health and safety jurisdiction under Section 8001 et seq. LADWP
knows of several instances where the Commission applied its authority under Section 314
to non-regulated utilities®, but each application was limited to those entities that do
business with public utilities, i.e., subsidiaries, affiliates, and holding corporations of
electrical, gas, and telephone corporations.* LADWP maintains that Section 314(a)
should not be applied to publicly-owned utilities for purposes of General Order 165 based
upon the statutory construction of Section 314(a), 224.3, 216, 218, 222, and 234.

LADWP respectfully requests the Commission to reconcile this difference by clarifying its

2 D.97-03-070, Appendix A, page A-3.
See Resolution ALJ-195 dated December 14, 2006.

4 See Resolution ALJ-195, p. 3; PG&E Corporation v. PUC (2004) 118 Cal.App.4™ 1174, 1204-1205;
Decision 08-44-062..



position on the application of Section 314(a) as applied to publicly-owned utilities for the
proposed rule change to General Order 165, Sections I-IV.

Additionally, General Orders 95 and 165 set forth the relevant standards for
overhead electric line construction and inspection cycles for electric distribution facilities,
but are silent on the enforcement of these orders. Once again, LADWP agrees with
CMUA that the Commission needs to clarify its enforcement authority pursuant to Section
8001 et seq. Section 8037 currently reads that any violation of Article 2 of Division 4,
Chapter 5 of the Public Utilities Code is a misdemeanor. Likewise, Section 8058 declares
an identical penalty for violations of Article 3. LADWP respectfully requests the
Commission to clarify that the penalty against a publicly-owned utility for any violation of
the rules promulgated in this proceeding relating to General Order 95 and/or General

Order 165 is a misdemeanor.
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