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BEFORE THE PUBLIC UTILITIES COMMISSION  
OF THE STATE OF CALIFORNIA 

 
 
Order Instituting Rulemaking to Implement the 
Commission’s Procurement Incentive 
Framework and to Examine the Integration of 
Greenhouse Gas Emissions Standards into 
Procurement Policies 

 
R.06-04-009 

 
 
 

COMMENTS ON PROPOSED DECISION OF 
THE ENERGY PRODUCERS AND USERS COALITION AND 

THE COGENERATION ASSOCIATION OF CALIFORNIA 

 

 The Energy Producers and Users Coalition1 and the Cogeneration 

Association of California2 (EPUC/CAC) provide these comments on the Proposed 

Decision (PD) distributed in this case on December 13, 2006.  EPUC/CAC 

acknowledge the work by Staff and by the parties that produced a Final Staff 

Report resolving many of the issues in this case.  EPUC/CAC also recognize that 

the PD built on this Report, and acknowledged many of the concerns of 

EPUC/CAC and of other market participants in crafting an emission performance 

standard (EPS) that would prevent backsliding while remaining workable and 

                                                 
1  EPUC is an ad hoc group representing the electric end use and customer generation 
interests of the following companies: Aera Energy LLC, BP America Inc. (including Atlantic 
Richfield Company), Chevron U.S.A. Inc., Shell Oil Products US, THUMS Long Beach Company, 
and Occidental Elk Hills, Inc. 
 
2  CAC represents the power generation, power marketing and cogeneration operation 
interests of the following entities: Coalinga Cogeneration Company, Mid-Set Cogeneration 
Company, Kern River Cogeneration Company, Sycamore Cogeneration Company, Sargent 
Canyon Cogeneration Company, Salinas River Cogeneration Company, Midway Sunset 
Cogeneration Company and Watson Cogeneration Company. 
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practical.  However, there remain several significant issues in the PD which must 

be corrected to make this mechanism work effectively.  Specifically,  

• The determination of whether the EPS applies to a resource must turn on 
the nature of the “long term commitment” made by the utility rather than 
the overall operation of the generating facility.  The Commission must 
make this modification to meet the requirements of SB 1368 and to ensure 
that utility-owned facilities and commitments under contract receive 
comparable treatment.   

 
• The application of the EPS should be subject to a minimum size threshold.  

A minimum threshold, which is allowed by SB 1368 and by the 
Commission’s inherent authority to adopt regulations implementing a 
statute, will provide for administrative ease and is consistent with 
standards adopted in other greenhouse gas (GHG) regulatory 
frameworks. 

 
• The EPS should be set at 1,100 lbs/MWh, which is consistent with SB 

1368, to ensure the continued operation of most existing facilities to meet 
California’s growing demand.     

 
• The Commission should clarify the methodology for application of the EPS 

to a bottoming-cycle cogeneration unit.  Prior notice of this methodology is 
required to facilitate contracting between the utility and operator of the 
facility. 

 
 
I. THE DETERMINATION OF WHETHER THE EPS APPLIES TO A 

RESOURCE MUST TURN ON THE NATURE OF THE “LONG TERM 
COMMITMENT.”   

 
 The PD concludes that “determining whether the EPS applies to a 

resource should be made based on the characteristics of the generating facilities 

underlying the contract, and not on the contracted-for deliveries.”3  This 

conclusion makes sense in the context of utility-owned generation.  Applied to 

third-party facilities, however, this conclusion violates the requirement of SB 1368 

                                                 
3  PD at 64. 
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that the EPS be applied to “long term commitments” and fails to provide for 

comparable treatment of utility-owned facilities and contract procurement.   

Senate Bill 1368 establishes the requirement for application of the EPS as 

follows:   

No load-serving entity or local publicly owned electric utility may enter into 
a long-term financial commitment unless any baseload generation 
supplied under the long-term financial commitment complies with the 
greenhouse gases emission performance standard established by the 
commission…. 

 
PU Code 8341(a).  This language makes clear that the EPS applies to baseload 

generation supplied under a long-term commitment, not to the facility itself.  

Section 8340(j) reinforces this conclusion, providing the following definition:  

`Long-term financial commitment’ means either a new ownership 
investment in baseload generation or a new or renewed contract with a 
term of five or more years, which includes procurement of baseload 
generation. 
 

Indeed, the Commission’s jurisdiction in the case of third-party contracts flows 

from its authority over utility procurement, rather than jurisdiction over the third-

party facilities.4   It is clear that, in the case of third-party contracts, the focal point 

of the regulation is on the “new or renewed contract.” 

The PD acknowledges this argument to a limited degree, including the 

language looking to the generation “supplied under the long-term financial 

commitment.”  It dismisses the argument that the EPS is applied to the 

contracted delivery, rather than the facility, on grounds that this interpretation 

                                                 
4  D.06-02-032 , Dkt. No. R.04-04-003, p. 18, 20. 
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would render other statutory provisions useless.  Specifically, the PD points to 

Section 8341(4),5 which provides: 

In determining whether a long-term financial commitment is for baseload 
generation, the commission shall consider the design of the powerplant 
and the intended use of the powerplant. 

 
The PD stops short of the next phrase of the statute, however, which provides 

that the Commission should determine the design and intended use  

based upon the electricity purchase contract, any certification 
received from the Energy Commission, any other permit or 
certificate necessary for the operation of the powerplant, including a 
certificate of public convenience and necessity, any procurement 
approval decision for the load-serving entity, and any other matter 
the commission determines is relevant under the 
circumstances…. 
 

In the case of a utility-owned facility, which is wholly subject to this Commission’s 

jurisdiction, it may be entirely reasonable to look to the actual physical design of 

the facility.  However, the Legislature appears to have recognized that in the 

case of assessing the baseload characteristics of a third-party contract, it is the 

contract that determines the financial commitment of the LSE and defines the 

commitment subject to regulation.   

The distinction between types of long-term commitments – contracts or 

utility construction – can be seen in the following example.  Consider two 

generating facilities -- a merchant generator and a similarly-situated generator 

owned by an industrial customer.  The merchant generator is a combustion 

turbine with 5 MW capacity which is dispatched for peak generation and has a 

capacity factor of 20%.  The industrial customer operates a turbine generator 

with 30 MW capacity; the generator is used principally to satisfy on-site load of 
                                                 
5   PD at 63. 
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the customer and operates at a 90% capacity factor.  It has a contract with an 

LSE to supply as-available capacity and energy, but it never supplies more than 

5 MW and its sales are equivalent to a 20% capacity factor.  The two generators 

supply the same product to the market and create the same potential financial 

risk to the procuring LSE.   Under the PD’s proposed rule, however, the customer 

generation would be captured by the EPS while the merchant generator would 

not.  Because the Commission’s jurisdiction rests on the utility portfolio – the 

Commission otherwise has no jurisdiction over the customer generator pursuant 

to PU Code Section 218 --  each facility should be judged in the same way based 

on its effect on the portfolio.   

The PD’s attempt to look beyond the Commission’s jurisdiction is not 

justified on grounds of financial risk to utility ratepayers.   The financial risk 

discussed during the workshop was the risk that additional restrictions would be 

placed on the emissions of a powerplant, raising the cost of procurement from 

that plant.  Similarly, Sec. 1(g) of SB 1368 states that one of the purposes of the 

legislation is to “reduce California’s exposure to costs associated with future 

federal regulation of these emissions.”  While the generation facility under an 

LSE contract may bear the financial burden of complying with GHG regulations, 

the LSE’s financial risk under third-party purchases is confined to the generation 

under contract.  In the example above, the only costs which the LSE would be 

exposed to (if any) under the third-party contract would be the proportionate 

share of the compliance costs allocated to the 5 MW procured by contract.  Any 
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financial risk imposed on the LSE is measured by the size of the commitment, 

not the size of the underlying resource. 

The Commission should modify the PD to require that for purposes of 

third-party contracts, a determination of whether the EPS will be applied will turn 

on the characteristics of the long-term commitment.  Any other conclusion would 

run counter to SB 1368 and discriminate against non-utility generators. 

 
II. A MINIMUM SIZE THRESHOLD IS APPROPRIATE. 
 
 The Commission’s Staff and several parties recommended the adoption of 

a minimize size exemption from the EPS.  Although there was some 

disagreement at the workshop as to the level of the threshold, the general 

consensus supported some threshold.  The PD rejects this threshold, finding it 

incompatible with the provisions of SB 1368.6   EPUC/CAC submit that this 

finding was in error and urge the Commission to adopt the Staff’s earlier proposal 

of a 25 MW minimize size threshold.  

A minimum size threshold improves the efficiency and reduces the 

administrative burden of the EPS.  The application of the EPS to commitments 

below a certain threshold (e.g. 25 MW) imposes the same regulatory and 

administrative burden on the supplier, on the utility, and on the Commission, for a 

negligible reduction in carbon emissions.   

 SB 1368 does not preclude the use of such a threshold.  The statute 

provides the Commission with much discretion in how it implements the 

standard.  For instance, 8341(d)(6) provides: 

                                                 
6  PD at 76. 
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In adopting and implementing the greenhouse gases emission 
performance standard, the commission, in consultation with the 
Independent System Operator shall consider the effects of the standard 
on system reliability and overall costs to electricity customers. 

 
This section clearly gives the Commission much flexibility in how it implements 

the standard.  The Commission, in implementing the standard can determine that 

where the standard might otherwise apply, it will not because of an unreasonable 

cost to consumers.   

Sec. 8341(b)(4) also grants the Commission a high degree of latitude in 

the development of its program.  This section provides that in determining 

whether a commitment is for baseload generation, the Commission may consider  

“any other matter the commission determines is relevant under the 

circumstances.”   This suggests that the assessment of the baseload 

characteristic is not a mechanistic, “cookie cutter” procedure.  Not every unit with 

a 60% capacity factor need be considered baseload.  The Commission could find 

that units of capacity less than 25 MW do not provide “baseload generation” to 

which the EPS will be applied. 

Both of these sections demonstrate that SB 1368 gave the Commission 

significant discretion in implementation.  State agencies have the authority to 

adopt regulations “to implement, interpret, make specific or otherwise carry out 

the provisions of the statute,” which are “consistent and not in conflict with the 

statute and reasonably necessary to effectuate the purpose of the statute.”7  

                                                 
7  Government Code § 11342. 
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Agencies are “empowered to fill up the details of the enabling legislation.”8  

Providing for some minimum thresholds to ensure the regulatory burdens are 

cost-effective is consistent with SB 1368 and properly fills in the gaps in 

implementing that statute. 

 
III. THE EPS SHOULD BE SET AT 1,100 LBS/MWH. 
 
 SB 1368 requires the Commission to set the EPS “no higher than the rate 

of emissions” of a combined cycle unit.9  There is, however, no single definitive 

rate of emissions that meets this requirement, as demonstrated in the workshop 

debate.  Consequently, the Commission has a range of discretion in what 

number to select.  EPUC/CAC submit that a rate of 1100 lbs/MWh, rather than 

the proposed 1000 lbs/MWh, would be a more prudent choice to ensure 

continued availability of existing supplies. 

The data supplied in the case demonstrated that there are existing 

combined cycle units with emission levels at 1020 lbs/MWh.10  The EPS should 

be set at a level that would include such units.  This ensures that the largest 

possible pool of resources is available for long-term contracting.  Availability for 

long-term contracting is a beneficial outcome consistent with this Commission’s 

policies.  This Commission, particularly through the resource adequacy 

regulations, has sought to motivate and/or require load-serving entities to meet a 

large majority of their load with long-term contracts.  This avoids the short-term 
                                                 
8  Masonite Corp. v. The Superior Court of Mendocino County, 25 Cal.App.4th 1045, 1053 
(1994); Helene Curtis, Inc. v. Assessment Appeals Bd. of Los Angeles County, 76 Cal.App.4th 
124, 129 (1999). 
 
9  PU Code 8341(d)(1). 
 
10  Final Workshop Report, R.06-04-009, October 2, 2006, p. 33. 
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volatility in price and supply the California markets experienced in the crisis of 

2000-2001.   

 In its comments, EPUC/CAC did not mean to suggest that protection of all 

gas-fired units was somehow mandated by SB 1368.  However, such protection 

is beneficial.  Given the extremely small reserve margin in most parts of the 

state, the Commission must adopt policies consistent with maximizing the LSEs’ 

opportunities to meet their load.  This is particularly true for the Southern 

California region if hotter than normal weather prevails.11 

 A standard of 1,100 lbs/MWh is permitted under SB 1368 and would 

maximize the resources available to LSEs in the state. 

 
IV. THE DECISION MUST CLARIFY TREATMENT OF BOTTOMING-

CYCLE COGENERATION UNITS. 
 
 EPUC/CAC requested exemption from the EPS for bottoming cycle 

cogeneration facilities on grounds that, without supplemental firing, there are no 

emissions associated with the generation of electricity from these facilities.  The 

PD rejects this proposal on grounds that these facilities are, in fact, “powerplants” 

and no evidence was presented to support the exemption.12  Further, the PD 

concludes that the calculations adopted for cogeneration facilities can be readily 

applied to bottoming cycle facilities.13  The PD errs in its conclusion that the 

                                                 
11  The 2005 Integrated Energy Policy Report of the California Energy Commission states on 
pg. 52: 

projections indicate that in a one-in-ten case, even 15-17 percent reserve margins 
might not be enough to maintain system reliability in Southern California due to 
transmission constraints. 

 
12  PD at 86. 
 
13  Id.  at 86-87. 
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proposed regulation for cogeneration is equally applicable to all forms of 

cogeneration. 

Bottoming cycle cogeneration units are a unique form of generation.  In 

their basic operation, these facilities generate useful electricity from waste heat 

that is the byproduct of an industrial process.  Consequently, they consume no 

additional energy to generate electricity and, importantly, generation of electricity 

does not contribute any additional emissions.  Even if the electricity generation 

functions were suspended, the underlying industrial process would still produce 

the same level of emissions.  EPUC/CAC therefore requested that the 

Commission clarify the application of the EPS to such generators, where the 

generation process has no associated emissions.   

The bottoming-cycle cogeneration may be a “powerplant” as defined 

under SB 1368; however, the Commission could clarify that where such 

powerplants create no additional emissions, they are deemed in compliance.  In 

this way, their treatment would be comparable to that of renewables like wind 

and solar.14  Any emissions associated with the waste heat used to generate 

electricity belong in the industrial sector, not the electricity sector. 

 EPUC/CAC acknowledge that some bottoming cycle units may have 

supplemental firing associated with the electricity generating function.  The 

Commission’s clarification could state that where supplemental firing is used, the 

unit must be assessed under the EPS.   The rule could state, further, that 

bottoming-cycle cogeneration unit would be deemed in compliance upon 

                                                 
14  PD, Sec. 1.6, p. 16. 
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provision of evidence (such as Federal Energy Regulatory Commission 

certification documents) showing that supplemental firing is not used.    

The PD suggests that the methodology for calculating emissions of 

cogeneration can be applied to bottoming cycle units.  EPUC/CAC appreciates 

the adoption by the PD of the methodology proposed by EPUC/CAC, and the 

recognition by the Commission of FERC’s definition of “useful thermal energy.”15   

However, there is a major problem in applying the calculation methodology to 

bottoming cycle units.  It is not cured as the PD suggests simply by showing the 

thermal energy output first in the worksheets in Attachment 5.16   

The cogeneration conversion methodology is based on the assumption 

that, in a topping cycle cogeneration unit, some of the fuel burned produces 

useful thermal energy while some produces electricity.  Because there is a single 

combustion of fuel in cogeneration, those uses cannot be easily identified, and 

there must be an allocation.  The conversion methodology provides for that 

allocation.     

The conversion does not work, however, in the case of a bottoming cycle 

unit, such as a calciner.  In that case, absent supplemental firing of the 

generation unit, all of the carbon-emitting energy consumed is attributable to the 

calcining process.  The industrial process produces waste heat that, if not used in 

a bottoming cycle facility, would be truly wasted into the atmosphere and could 

not be considered “useful.”  In a bottoming cycle unit, some of that waste heat is 

used to produce electricity.  If no supplemental energy is added to the waste heat 

                                                 
15  Id., p. 98. 
 
16  Id., fn. 126, p. 92 
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to fire the generation, then there are no additional emissions created in order to 

produce electricity.  All of the emissions are created as part of the calcining 

process, and no emissions are created for electricity generation.  For these 

reasons, all of the emissions are associated with and should be assigned to the 

industrial process – a process over which this Commission holds no jurisdiction. 

In a case without supplemental firing, to assign any emissions to the 

process of electricity generation would be erroneous.    To do so would suggest 

that if the electricity production were suspended, some allocated part of the 

emissions would cease, which is inaccurate.  In fact, however, the industrial 

calcining process would still continue, creating the same total emissions. 

To resolve this issue, the Commission should state that bottoming cycle 

units without supplemental firing are deemed to be in compliance.  As a more 

complicated alternative, the Commission could clarify that in using the PD’s 

Attachment 5, the “fuel in” amount on Tables C and D for a bottoming cycle 

cogeneration unit would be only the amount of any supplemental firing and 

should not include the fuel used in the underlying industrial process. 

 
V. CONCLUSION 
 
 The EPS rule can be improved by making the following revisions: 

• Basing the application of the test for the baseload characteristic on 
the amount delivered under a contract, not the underlying unit. 

 
• Restoring the 25 MW threshold as a minimum size threshold. 
 
• Setting the standard at 1,100 lbs/MWh. 
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• Clarifying that bottoming cycle cogeneration units that do not add 
supplemental energy are in compliance with the EPS. 
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