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Pursuant to Rule 14.3 of the California Public Utilities Commission (“Commission”) 

Rules of Practice and Procedure, Debenham Energy, LLC (“Debenham”) submits these 

comments in response to Administrative Law Judge (“ALJ”) Dorothy Duda’s February 14, 2008 

“Ruling Requesting Comments on the Amended Petition for Modification of Decision 04-12-

045” (“Ruling”). 

I. INTRODUCTION. 

These comments respond first, and primarily, to the ALJ’s specific question that relates 

to the FuelCell Energy Amended Petition for Modification of D.04-12-0451 (“Amended 

Petition”).  As invited by the ALJ, they also briefly address the related Motion for Leave to File 

Confidential Material Under Seal and for Protective Order filed on February 8, 2008, by FuelCell 

Energy (“Confidentiality Motion”).  ALJ Duda posed the following specific question: 

“Given the current record in this proceeding, should the Commission 
consider increasing the cap on incentives in SGIP from 1 MW to 3 MW for all 
renewable technologies (i.e. wind and fuel cells) or limit this change to renewable 
fuel cells?”  (Ruling, page 1).2 

                                                 
1  Decision 04-12-045, issued December 16, 2004, established a physical size limit of 5 MW, but limited eligibility 
for incentive payments to 1 MW. 
2 AB 2778 (Lieber) enacted in 2006 amended California Public Utilities (“P.U.”) Code Section 379.6 to limit 
technologies eligible for the SGIP to fuel cells and wind turbines.  The statute does not limit fuel cells to those that 
are fueled by renewable energy resources, but Debenham’s comments are limited to the ALJ’s question and the 
Amended Petition. 
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Of course, any response to the ALJ’s question necessarily invites discussion of the substance of 

the Amended Petition, and Debenham does so in these comments.  The ALJ’S invitation to 

address the Confidentiality Motion can be, and is, addressed separately.  The Short answer to the 

ALJ’s question is “yes.”  Debenham’s view, completely independent of the policy question of 

increasing the cap, is that the Commission should deny FuelCell Energy’s Confidentiality 

Motion in any event for the reasons set forth below. 

II. DISCUSSION. 

A. Reasons for Increasing the Cap for Wind. 

As stated above, the short answer to the Question of whether or not the cap should be 

increased from 1 MW to 3 MW is unequivocally “yes.”  The reasons for Debenham’s answer 

that wind technologies merit equal treatment to that requested by FuelCell Energy are twofold.  

The first reason is based in turn on two technical and financial premises that apply to wind 

technology for on-site generation of electricity in distributed generation (“DG”) applications: 

(a) the fundamental nature of wind technology is that it is intermittent.  This means that wind 

needs a higher cap for technology-specific reasons that are completely unrelated to these claimed 

by FuelCell Energy,3 and (b) the prevailing business circumstances of the wind turbine market 

have evolved considerably since the Commission last addressed the question of whether or not 

the incentive cap should be raised (D.04-12-045).  The second reason relates to fundamental 

fairness and adherence to the apparent intent of the legislature and the Commission that fuel cells 

and wind (and no other DG technologies) should share equally in the benefits of the SGIP 

beginning in 2008.  If the Commission decides to consider the Amended Petition, Debenham 

asks that the Commission take care to include safeguards that ensure that half of the funds 

allocated to the utilities under the SGIP are made available to wind technology and half to any 

other eligible technologies.4 

                                                 
3 Again, Debenham makes no comment on claims made by FuelCell Energy in the Amended Petition and the 
Confidentiality Motion, or in the original Petition for Modification filed by FuelCell Energy. 
4 The Commission has recently approved a 2008 Budget of $83 million for the SGIP. As stated in Conclusion of 
Law Number 4 that “SGIP funds should be equally available to all eligible technologies,” D.08-01-029, issued 
January 31, 2008. 
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There is an economically viable, yet underserved, niche market for large and economical 

wind turbines in DG applications.5  This niche market includes, for example, industrial mines 

and cement plants in remote locations suitable for large turbines.  Although this is the same 

technology as conventional large wind farm projects, most industrial customers want to see 

‘someone else’ in the industry go first to prove out the concept.  SGIP funding for larger DG 

projects will justify the investment for obtaining permits and measuring the wind resource.  

However, the Commission’s ability to spur greater market potential through the vehicle of the 

SGIP has been severely limited since the inception due to the SGIP size limit of 1 MW on all 

technologies that were based solely on the operating characteristics designed to be favorable to 

photovoltaic technology.  The intermittent nature of wind technology constrained by sizing 

assumptions favorable to photovoltaics put a nearly complete damper on wind participation in 

the SGIP that has become increasingly clear over time.  Photovoltaic technology does not have 

the benefits of economies of scale like wind, as shown in Attachment A.6 Additionally, the initial 

1 MW size limit did not anticipate the fact that most wind turbine manufacturers would 

discontinue manufacturing turbines of 1 MW over the intervening years in order to focus on the 

industry trend of using wind turbines of turbines sized at greater than 2 MW.  The 1 MW SGIP 

size limit has thus had the (presumably unintended) consequence of stifling the ability of the 

SGIP to incent the DG wind market for commercial and industrial customers to invest in on-site 

DG using wind technology due to a mistaken sizing assumption and unanticipated changes in 

turbine supply.  

Of course the wind electricity generation industry has grown, and continues to grow 

exponentially, but this niche wind DG market will never be able to take advantage of the SGIP to 

grow in step without a sizing policy that reflects the attributes of wind technology, not 

photovoltaic technology.  The 1 MW size limit was intentionally based on the variability of 

photovoltaic technology.  Wind is far more variable, or intermittent, and this should be factored 

in when setting policy.  The Statewide SGIP database lists only six projects using utility-scale 

                                                 
5 Owners of industrial facilities with large loads in remote areas that are interested in DG wind are awaiting the 
resolution of the problem of matching SGIP funding eligibility with current technical and economic realities of 
developing DG wind projects. 
6  Power output increases with the square of the rotor diameter (swept area).  Cost increases at less than the square of 
rotor diameter.  Attachment A shows the increase in turbine size over 20 years. 
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wind turbines as shown in Attachment B.7 The SGIP should reflect the realities of the current 

wind turbine marketplace, and Debenham asks that the Commission take the procedural 

opportunity presented by the Amended Petition to help achieve that goal. 

B. Equitable Application of the Cap. 

If the Commission decides to consider increasing the cap on incentive payments for the 

two remaining technologies that are included in the SGIP from 1 MW to 3 MW per project then 

the cap should be increased for wind technologies at the same time.  This is fair and reasonable 

for the same reasons that the Commission articulated in its Proposed Decision (“PD”) issued on 

January 15, 2008, that would deny the original Petition related solely to fuel cell technologies.  

The Commission reasoned in the PD that fuel cell technology should not be allowed to 

effectively preempt smaller wind projects from competing for a chance at a fair share of the 

SGIP budget as follows: 

“We will deny FCE’s petition because it does not contain information to 
persuade us that incentives of more than $4.5 million are necessary to any one 
project.  Moreover, we remain concerned that without this cap, a few projects 
could deplete a program administrator’s entire annual budget.  San Diego Gas & 
Electric Company (SDG&E) and Southern California Gas Company (SoCalGas) 
have annual SGIP budgets of $11 million and $8 million respectively.  If we 
raised the maximum subsidy to individual projects to $13.5 million, as FCE 
suggests, this could limit the ability of either SDG&E or SoCalGas to fund more 
than one DG project in a given year.”  (Mimeo, pp. 8-9). 

That such an outcome is fair and reasonable was strongly suggested by an October 26, 

2007, ruling requesting comments on the 2008 SGIP budget that proposed inter alia: “SGIP 

funds would be equally available to wind and fuel cell projects.”  The ALJ’s proposal was 

explicitly embraced by the Commission on January 31, 2008, in D.08-01-029, as follows: 

“SGIP funds should be equally available to all eligible technologies (i.e. 
wind and fuel cell projects), but in conformance with previous Commission 
guidance in D.01-03-073 regarding allocation of incentive funds between 

                                                 
7  These projects all reflect special circumstances such as public ownership or indifference to cost. One project is 
listed as Completed, three as Reserved, one as Advancement and one as Under Review according to 
Statewide SGIP Data (updated January 2008) set forth in Attachment B. 
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renewable and non-renewable incentive categories.”  [footnote deleted and 
emphasis added].  (Mimeo, page 6).8 

Presumably, any carry-over funds remaining from prior budget years would be equitably 

allocated, and Debenham trusts that the Commission will give the SGIP program administrators 

ample guidance to assure this outcome. 

C. Confidentiality Motion. 

Debenham need not, and does not comment on the merits of any claims made by FuelCell 

Energy in the Confidentiality Motion, in part because there is no way to tell if material proposed 

by FuelCell Energy to be redacted is meaningful in any way.  Since the purpose of the SGIP is to 

advance development of environmentally favored technologies, neither the statute nor the 

Program Handbook contain any provision for prohibiting disclosure of information that is 

relevant to any aspect of the SGIP.  If only for that reason, the Confidentiality Motion should be 

denied because FuelCell Energy has failed to make the faintest effort to state any valid legal 

reason that the Confidentiality Motion should be granted.  First, there is no basis (or even reason 

stated) for restricting disclosure “for a minimum of 60 days (or for any period of time) after the 

effective date of a ruling or adjudication of the Motion.” 

The Confidentiality Motion inexplicably argues that the primary (but completely 

inapposite) reason that it should be granted is a provision of the P.U. Code that relates to utility 

procurement plans that “would place a utility at an unfair disadvantage.”  Although it is 

characterized as an “additional” reason for protection from disclosure, the reference in the 

Confidentiality Motion to the Public Records Act (Government Code Section 6250, et seq.) is on 

point.  However, the Confidentiality Motion neglects taking the next required step by identifying 

the potentially applicable provision of law that arguably provides the necessary privilege from 

disclosure. 

There are very clear requirements in Government Code Section 6254(k) and Evidence 

Code Section 1060 that must be supported by substantial evidence in order to restrict disclosure 
                                                 
8 The Commission also made the following explicit statement: “Any unspent SGIP non-PV funds from prior budget 
years shall carry over into 2008 and beyond and be available for SGIP project funding until the end of the SGIP or 
until further Commission order.  Unspent non-PV funds include funds from non-PV applications that have dropped 
out or withdrawn from the program.  The program administrators should keep records of all carryover funds and the 
budget year from which those funds originated.  Carryover of funds from PV projects that have dropped out or 
withdrawn should be handled in the manner described in D.06-12-033.”  (Mimeo, page 6). 
 



6 

of trade secrets, but they are not mentioned in the Confidentiality Motion at all.  Instead, the 

Confidentiality Motion asserts that information that FuelCell Energy “normally keeps 

confidential” (Motion, page 3) and that the information is “known only by certain FCE 

employees” (Motion, page 3).  The only support claimed for granting the Confidentiality Motion 

(at page 1) is the statement in the Declaration of Jeff Cox attached to the Amended Petition that 

“the information is proprietary and sensitive.”  (Declaration of Jeff Cox, Numbered paragraph 8).  

For the foregoing reasons, Debenham Energy submits that it would simply be a bad precedent in 

administration of the SGIP to grant the Confidentially Motion. 

III. CONCLUSION. 

For the reasons set forth above, the Commission should only consider approving the 

Amended Petition if it is made very clear that wind technologies will be afforded equal benefits.  

The Commission should also, if it decides to consider the Amended Petition, adopt safeguards 

and give clear direction to the utilities and SGIP program administrators that any funds that are, 

have been, or may in the future, be budgeted for the SGIP should be divided equally between 

wind and fuel cell technologies going forward.  Finally, the Commission should deny the 

Confidentiality Motion because there is no basis in the SGIP, applicable law, or Commission 

policy suggesting that it should be granted.  

Respectfully submitted, 
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