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JOINT MOTION OF CONSUMER PROTECTION AND
SAFETY DIVISION AND CALPINE POWERAMERICA-CA, LLC
FOR APPROVAL OF SETTLEMENT AGREEMENT

Pursuant to Article 12 of the California Public Utilities Commission
(“Commission”) Rules of Practice and Procedure, Calpine PowerAmerica-CA, LLC
(“CPA”) and the Commission’s Consumer Protection and Safety Division (“CPSD”)
(collectively, the “Settling Parties”) hereby move the Commission to adopt the Settlement
Agreement attached hereto as Appendix A as a complete and final resolution of all issues
between CPSD and CPA in this proceeding.

The Settlement Agreement constitutes an “all party” settlement and satisfies the
criteria for Commission approval of settlements. Specifically, the Settlement Agreement
is reasonable in light of the entire record, consistent with the law, and in the public
interest. Accordingly, the Settling Parties urge the Commission to approve the

Settlement Agreement without modification.



L BACKGROUND

On February 16, 2006, CPA submitted a Resource Adequacy (“RA”) compliance
filing which referenced a liquidated damages (“LD”’) contract that CPA represented
qualified for RA compliance purposes under Commission Decision 05-10-042.

On October 31, 2007, CPA submitted a year-ahead compliance filing for 2008
System RA compliance and 2008 Local RA compliance.

On December 5, 2008, CPSD submitted an Investigation Report, which alleged
that CPA failed to comply with RA procurement obligations, as required by Commission
Decision 05-10-042 and Decision 06-06-064. Specifically, the CPSD Investigation
Report alleged that CPA’s 2008 Year-Ahead System RA compliance filing included
procurement from an expired LD contract for the months of July, August and September
2008 causing a system deficiency. The CPSD Investigation Report also alleged that CPA
used incorrect monthly demand response (“DR™) allocation values for Local RA
compliance purposes resulting in a Local RA deficiency for 2008.

On February 2, 2009, the Commission issued an order instituting investigation to
determine whether CPA violated Commission RA program rules, regulations, or orders in
CPA’s 2008 Year-Ahead System and Local RA compliance filings (“1.09-01-017”).

On May 11, 2009, CPA submitted Direct Testimony responding to and disputing
the allegations in CPSD’s Investigation Report and 1.09-01-017. With respect to the
alleged System RA deficiency, CPA’s Direct Testimony stated that the LD contract at
issue did not expire on June 30, 2008 as alleged in the CPSD Investigation Report and

that CPA had no system RA deficiencies for the time period at issue in 1.09-01-017.



With respect to the alleged Local RA deficiency, CPA’s Direct Testimony stated that,
based on the Commission’s guidelines and other information related to the 2008 Year-
Ahead Local RA compliance filing, CPA believed it was using the correct DR allocations
at the time it made the compliance filing.

On June 12, 2009, CPSD submitted Rebuttal Testimony responding to CPA’s
Direct Testimony. CPSD’s Rebuttal Testimony disputed CPA’s position that CPA had
correctly completed its February 16, 2006 RA compliance filing.
IL. SUMMARY OF KEY TERMS OF SETTLEMENT AGREEMENT

The attached Settlement Agreement includes the terms and conditions of the
settlement. It represents a compromise in the Settling Parties litigation positions and is
not an endorsement of either party’s position on any issue, nor does it constitute an
admission by either party of any disputed issue of fact or law or of any violation or
liability by any party. The key terms of the Settlement Agreement include:

e The Settling Parties agree that the way in which CPA completed
its February 16, 2006 RA compliance filing led the Commission’s
Energy Division and CPSD to believe that CPA had not timely
procured the capacity needed to meet its 2008 Year-Ahead System
RA obligation.

e For settlement purposes only, CPSD accepts that CPA had timely
acquired the capacity needed to meet its 2008 Year-Ahead System
RA obligation consistent with Commission Decision 05-10-042 and
Decision 06-06-064.

e (CPA shall make a settlement payment to the State of California
General Fund in the amount of $225,000 within 60 days of the
issuance of a final and non-appealable decision by the
Commission approving the Settlement Agreement without material
change.



III. THE SETTLEMENT AGREEMENT SHOULD BE APPROVED BY THE
COMMISSION

The Commission has a long, well-established policy of supporting the resolution
of disputed matters through settlement. In doing so, the Commission has acknowledged
that settlements advance several important goals, such as reducing the time and expense
of litigation, conserving scarce Commission resources, and allowing the parties to reduce
the risks associated with litigation.> Commission Rule 12.1(d) provides that the
Commission will not approve a settlement unless the settlement is reasonable in light of
the whole record, consistent with law, and in the public interest.

In assessing settlements, the Commission considers all of the settlement
provisions. In light of strong public policy favoring settlements, the Commission will not
base its conclusion on whether any single provision is the optimal result but rather,
“whether the settlement as a whole produces a just and reasonable outcome.”
Furthermore, Commission policy “weighs against the Commission’s alteration of

»* As demonstrated below, the Settlement

agreements reached through negotiation.
Agreement represents a reasonable resolution of this proceeding in light of the whole

record that is consistent with the law and in the public interest.

A. The Settlement Agreement Is Reasonable In Light of The Record

The Settling Parties have engaged in extensive discovery, including written data

requests and oral depositions, and both CPSD and CPA prepared and served testimony

! See e.g., Decision 05-03-022, mimeo at 7-8; Decision 08-01-043, mimeo at 10.
? Decision 05-03-022, mimeo at 8, 9 (citing Decision 92-12-019).

3 Decision 05-11-005, mimeo at 16.

* Decision 06-06-014, mimeo at 12.



and supporting exhibits in support of their litigation positions.” An examination of the
complete record demonstrates conclusively that each of the Settling Parties made
significant concessions to resolves the issues in this proceeding in a manner that reflects a
reasonable compromise among their respective litigation positions. By doing so, the
Settlement Agreement addresses the issues in the proceeding in a reasonable manner in
light of the record as a whole.

B. The Settlement Agreement Is Consistent With The Law

Nothing in the Settlement Agreement contravenes any statute or Commission
decision or rule. Therefore the Settlement Agreement is consistent with applicable law.°

C. The Settlement Agreement Is In The Public Interest

The Settlement Agreement is consistent with the Commission’s well-established
policy of supporting the resolution of disputed matters through settlement, reflects a
reasonable compromise between the Settling Parties’ positions, and will avoid the time,
expense and uncertainty of evidentiary hearings and further litigation. Accordingly, the
Settlement Agreement is in the public interest and should be adopted by the Commission
without material change.

IV. CONCLUSION

For the reasons set forth above, CPSD and CPA respectfully request that the

Commission:

> The Settling Parties have identified this testimony in an appendix to the Settlement Agreement and
request that this testimony be received in evidence, without cross-examination, for the sole and limited
purpose of facilitating a determination by the Commission of whether the Settlement Agreement is
reasonable in light of the whole record, consistent with the law, and in the public interest.



1. Find that the Settlement Agreement, attached as Appendix A, is reasonable
in light of the whole record, consistent with law, and in the public interest;

2. Adopt the Settlement Agreement without modification; and

3. Admit into evidence the testimony listed in the appendix to the Settlement
Agreement for the limited purpose of completing the record upon which to
evaluate the Settlement Agreement.

Respectfully Submitted:

/s/ TRAVIS T. FOSS /s/ JEFFREY P. GRAY

Travis T. Foss

California Public Utilities Commission Jeffrey P. Gray

Attorney for The Consumer Protection Attorney for Calpine

And Safety Division PowerAmerica-CA, LLC

505 Van Ness Avenue Davis Wright Tremaine LLP
San Francisco, CA 94102 Suite 800

Tel. (415) 703-1998 505 Montgomery Street

Fax (415) 703-2262 San Francisco, CA 94111-6533
Email: ttf@cpuc.ca.gov Tel. (415) 276-6500

Fax.  (415)276-6599
Email: jeffgray@dwt.com

Dated: January 22,2010

® By oral ruling dated September 14, 2009, Administrative Law Judge Fukutome waived the requirement
that the Settling Parties convene a settlement conference pursuant to Commission Rule 12.1(b) prior to
signing the Settlement Agreement. Tr. at 1-2.
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SETTLEMENT AGREEMENT



CERTIFICATE OF SERVICE

I hereby certify that I have this day served a copy of “JOINT MOTION OF
CONSUMER PROTECTION ANDSAFETY DIVISION AND CALPINE
POWERAMERICA-CA, LLC FOR APPROVAL OF SETTLEMENT
AGREEMENT to each party of record on the official service list in 1.09-01-017 via
electronic mail.

Parties who did not provide an electronic mail address, were served by U.S. mail
with postage prepaid listed on the official service list.

Executed on January 22, 2010 at San Francisco, California.

/sl HALINA MARCINKOWSKI

Halina Marcinkowski



im4@cpuc.ca.gov
jeffgray@dwt.com
case.admin@sce.com
william.v.walsh@sce.com
liddell@energyattorney.com

SERVICE LIST FOR 1.09-01-017

cassandra.sweet@dowjones.com

joshdavidson@dwt.com
salleyoo@dwt.com
cem@newsdata.com
cem@newsdata.com
kowalewskia@calpine.com
rantonopoulos@calpine.com

michaelboyd@sbcglobal.net
sarveybob@aol.com
martinhomec@gmail.com
abb@eslawfirm.com
dkf@cpuc.ca.gov
jme@cpuc.ca.gov
if2@cpuc.ca.gov
liw@cpuc.ca.gov
nao@cpuc.ca.gov
phs@cpuc.ca.gov
rwc@cpuc.ca.gov




