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	Subject:
	Request to File Comments on FCC Notice of Proposed Rulemaking re: Truth in Billing Rules:  Proposed rulemaking re: telecommunication carrier billing practices, in In re Truth-in-Billing and Billing Format, National Association of State Utility Consumer Advocates’ Petition for Declaratory Ruling Regarding Truth-in-Billing, FCC CC Docket No. 98-170, CG Docket No. 04-208:  Second Report and Order, Declaratory Ruling, and Second Further Notice of Proposed Rulemaking (Released March 18, 2005.  (Agenda Item 55; Agenda ID 4659.)


_________________________________________________

RECOMMENDATION

That the Commission authorize Legal Division to file comments responding to the FCC’s Second Further Notice of Proposed Rulemaking in In re Truth-in-Billing and Billing Format, cited above.  If the Commission authorizes this filing, opening comments must be filed no later than June 24, 2005; reply comments are due July 25, 2005.

DISCUSSION

On March 30, 2004, the National Association of State Utility Consumer Advocates (“NASUCA”) filed at the FCC a Petition for Declaratory Ruling, seeking, inter alia, an order prohibiting telecommunications carriers from imposing any separate line item or surcharge on a customers’ bill that was not mandated or authorized by federal, state or local law.  Following a period of public comment, on March 18, 2005, the FCC responded by issuing a Second Report and Order, Declaratory Ruling, and Second Further Notice of Proposed Rulemaking (“Second Report and Order”, or “Order”).

In the declaratory ruling portion of that Order, the FCC – over the dissent of two commissioners (Copps and Adelstein) – denied NASUCA’s petition, and declared that “state regulations requiring or prohibiting the use of line items – defined here to mean a discrete charge identified separately on an end user’s bill – constitute rate regulation and, as such, are preempted under section 332(c)(3)(A) of the Act.”  Order ¶ 30.  Although the declaratory ruling focuses on section 332(c)(3)(A) as the primary basis for the preemption, the FCC indicated that state regulation of line items also might be preempted by other federal law:  “Even setting aside the preemptive effect of section 332(c)(3), we note that the type of state regulations described above also may be subject to preemption because they conflict with established federal policies.”  Order ¶ 35.  NASUCA and the Vermont Public Utilities Board have filed petitions for review of this ruling, which petitions currently are pending in the United States Eleventh Circuit Court of Appeals.  See Eleventh Circuit Nos. 05-11682-DD and 05-12601-DD.
After making this ruling, the FCC went on to issue a Second Further Notice of Proposed Rulemaking (“NPRM”) in the same document, for the purpose of examining “the broader issue of the role of states in regulating billing,” and the continued application of the FCC’s 1999 Truth in Billing Order.
  Order ¶ 37.  The NPRM seeks comments in four general areas:

I. Billing of government mandated and non-mandated charges;

II. Whether it is unreasonable under section 201(b) of the Act for line items to combine federal regulatory charges;

III. Further preemption of state law relating to billing practices and terms and conditions of service;

IV. Point of sale disclosures.

Order ¶¶ 37-57.

As detailed below, Legal Division recommends that comments should be filed generally supporting the FCC’s positions regarding items I, II, and IV, listed above.  The FCC’s tentative conclusions concerning further preemption (item III), however, appear to be legally infirm, or at least premature, in several respects, and Legal Division recommends filing comments so stating.

I. Billing of government mandated and non-mandated charges

The FCC seeks comment on how it should distinguish between government mandated vs. non-mandated charges, for the purposes of requiring appropriate line-items on bills.  One proposal is that:

[The FCC will] define government “mandated” charges as amounts that a carrier is required to collect directly from customers, and remit to federal, state or local governments[.]  Under this definition, some examples of mandated charges would include state and local taxes, federal excise taxes on communication services, and some state E911 fees.  Non-mandated charges then could be defined as comprised of government authorized but discretionary fees, which a carrier must remit pursuant to regulatory action but over which the carrier has discretion whether and how to pass on the charge to the consumer. 

Order ¶ 40.  Although there are other proposals, according to the FCC this proposal is consistent not only with the FCC’s own precedent, but also with the recent settlement entered into between Attorneys General from 32 states and Verizon Wireless, Cingular Wireless, and Sprint PCS (“AG/Carrier Settlement”).  Id.  Legal Division believes that this proposal is clear, justifiable, and promotes the goals underlying truth in billing rules – particularly if the FCC also requires clear and concise definitions and categories as discussed below – and recommends filing comments generally supporting this proposal.

The FCC also seeks comment on its tentative conclusion that it should require that government mandated charges be segregated as line items in a separate section of bills.  For reasons similar to those noted above, Legal Division believes that the Commission should file comments supporting this conclusion as well.

Finally, the FCC seeks comment on whether it should require uniform labeling (named categories) for various charges on bills (e.g., “regulatory expenses”), and, if so, what those categories should comprise.  As noted above, Legal Division believes that this requirement is an integral part of the FCC’s proposal to segregate government mandated and non-mandated charges.

II. Line items for federal regulatory charges

The FCC seeks comment on whether it should allow or prohibit carriers to combine all federal regulatory charges in a single line item on bills.  The FCC’s concern is that allowing such combination allows carriers to bury costs in lump figures.  Order ¶ 48.  In the interest of providing the most accurate information to consumers, Legal Division recommends filing comments supporting the position that such charges should be listed separately.

III. Further preemption of state regulation

The NPRM seeks comment on numerous specific questions relating to the further preemption of state regulation.  Three issues, however, appear to be most fundamental.  

First, in its 1999 Truth in Billing Order, the FCC ruled that “states will be free to continue to enact and enforce additional regulation consistent with the general guidelines and principles set forth in this Order, including rules that are more specific than the general guidelines we adopt today.”  Truth-in-Billing Order, 14 FCCR at 7507, ¶ 26.  In the NPRM, however, the FCC now tentatively has concluded that “we should reverse our prior pronouncement that states may enact and enforce more specific truth-in-billing rules than ours,” and seeks comment on this conclusion.  Order ¶ 51.  

Second, section 332(c)(3)(A) of the Act, 47 U.S.C. § 332(c)(3)(A), preempts state regulation of wireless rates, but reserves to the states jurisdiction to regulate terms and conditions of service.  The Act, however, does not specifically define the line of demarcation between “rates” and “terms and conditions.”  In the NPRM, the FCC indicates that it wants to create a general definition that marks that line, and seeks comment on where it should be drawn.  Specifically, the FCC tentatively has concluded that “the line between the Commission’s jurisdiction and states’ jurisdiction over carriers’ billing practices is properly drawn to where states only may enforce their own generally applicable contractual and consumer protection laws.”  Order ¶ 53.  That is, despite the fact that section 332 reserves to the states authority to regulate terms and conditions of service, the FCC proposes to preempt any such specific regulation.  Id.; see also id. ¶ 50 (indicating desire to preempt “states’ ‘non-rate’ regulation of CMRS carriers’ billing practices”).

Third, the FCC seeks comment on whether there are legal grounds for preempting state law other than section 332, in order, inter alia, to provide a basis for preempting state regulation of wireline carriers’ billing practices (section 332 applies only to wireless carriers).  Order ¶ 49.

The FCC’s direction, reflected in this portion of the NPRM, is legally infirm, procedurally flawed, and requires the State’s comments in order to protect consumers.

A. Legal infirmity

The NPRM makes clear that the FCC’s goal is to preempt as much state law as possible, in order to prevent what some carriers have termed “balkanization,” caused by disparate regulations in different states.  Courts have made clear, however, that the touchstone of any decision whether state law is preempted is the intent of Congress.  See Air Conditioning and Refrigeration Inst.  v. Cal. Energy Resources Conservation and Dev. Comm’n,  397 F.3d 755, 759 (9th Cir. 2005) (“ACRI”).  Moreover, preemption is disfavored, and one must “start with the assumption that the historic police powers of the States were not to be superseded by [federal law and agency action] unless that was the clear and manifest purpose of Congress.”  Pacific Gas & Electric Co. v. Energy Resources Comm'n, 461 U.S. 190, 206 (1983) (quoting Rice v. Sante Fe Elevator Corp., 331 U.S. 218, 230 (1947)).  Accordingly, statutes preempting state law are to be narrowly, not broadly construed.  ACRI, 397 F.3d at 764.  

The FCC appears intent on ignoring these principles.  For example, in the NPRM, rather than finding preemption only when the purpose of Congress is “clear and manifest,” the FCC – unable to find any clear and manifest grounds for preempting state law pertaining, e.g., to wireline carriers – is soliciting comments in the hope of finding “theories” that will allow it to do so.  Order ¶¶ 49-50.  Similarly, rather than adhering to the rule that statutes preempting state law should be interpreted narrowly, the FCC’s proposal regarding where to draw the line between “rates” and “terms and conditions” in section 332(c)(3)(A) takes the contrary approach.  

Finally, the FCC may not preempt state law just because the FCC believes that doing so promotes a desirable policy, if that policy conflicts with the intent of Congress.  See MCI Telecomms. Corp. v. Amer. Tel. & Tel. Co., 512 U.S. 218, 234 (1994).  Here, the FCC’s concern to preempt even state laws that regulate terms and conditions of service – “non-rate” regulations – because of its concern for national uniformity (Order ¶ 50), directly conflicts with the dual system of federal-state regulation that Congress established in section 332(c)(3)(A).  When Congress reserved to the states authority to regulate terms and conditions of service, it necessarily recognized and accepted that regulations might and could vary from state to state; by leaving such regulation to the states, Congress rejected the policy of uniformity that underlies the FCC’s NPRM.

B. Procedural flaws

The NPRM contemplates the creation of global, a priori, rules regarding preemption.  For example, it seeks a global definition of where to draw a line between “rates” and “terms and conditions” within the meaning of section 332(c)(3)(A).  Similarly, it seeks comment on whether there should be a rule barring any state regulation that is more specific than rules promulgated by the FCC.  National uniformity in regulation may be required – and consistent with Congress’s intent – in particular instances, if facts concerning the enforcement of particular state regulations support such a finding.  But nothing in the Communications Act speaks to the wholesale preemption of state law that the NPRM demonstrates is desired at least by some carriers, and perhaps by the FCC itself.  Nothing in the Communications Act speaks to the definitional question directly.  And nothing in the Communications Act reflects the “clear and manifest” intent of Congress that all state laws that are more stringent than the FCC’s rules must be preempted.  Thus, answering the definitional question requires a careful, fact-specific analysis in light of the purposes and history of the Act, to determine whether any given regulation or rule constitutes rate regulation or instead regulates terms and conditions of service.  Similarly, given Congress’s silence on the issue, whether a particular state rule or regulation should be preempted because it is more specific than an FCC rule, requires a determination of whether there is an irreconcilable conflict between the state rule and Congress’ intended federal scheme.  See generally Ting v. AT&T, 319 F.3d 1126 (9th Cir. 2003).

Accordingly, Legal Division believes that the NPRM process is not an appropriate vehicle for answering the questions that the FCC has asked.  Decisions regarding these questions are better made, and likely to be more accurate, in the context of concrete disputes involving the application of specific rules and regulations, rather than in the vacuum of a general rulemaking.  The Commission should urge the FCC to decline to issue generalized blanket rules and definitions in the context of this NPRM.

C. Threat to state flexibility

Quite apart from the legal and procedural infirmities evident in the NPRM, Legal Division believes comment is required to protect the State’s flexibility.  For example, currently pending before the CPUC is a reevaluation of the Commission’s so-called Telecommunications Consumer Bill of Rights.  Right now, the Commission has the flexibility to determine which proposed rules are or are not best for the State of California.  The potential scope of federal preemption contemplated by the NPRM threatens to foreclose the Commission’s ability to decide what is best for Californians, and to foreclose the application of many of the rules it is considering.  It is, in fact, exactly such threats to state flexibility that underlie the admonition that preemption is not to be lightly presumed.  See Penn Dairies v. Milk Control Comm'n, 318 U.S. 261, 275 (1943) (“we should be slow to find preemption, for the state is powerless to remove the ill effects of our decision”) (citations and quotations omitted)).  Put differently, absent federal preemption, the state always is free to refrain from regulating in a given area, and it is equally free to change its mind on the basis of changing circumstances and experience.  Once state law is preempted, however, the state is compelled to refrain.

D. Need to protect consumers if the FCC issues a preemption order

Finally, if the NPRM does ultimately lead to broad preemption orders, the Commission’s participation in the process still would be essential to protecting consumers.  As noted above, the NPRM indicates that the FCC’s concern is not that regulation per se is a problem, but that lack of national uniformity is a problem.  Accordingly, Legal Division recommends that the Commission file comments urging that – to the extent that the FCC preempts state law – the FCC promulgate effective consumer-protection regulations not dissimilar from those that the Commission is considering in its pending Bill of Rights proceedings.
IV. Point of sale disclosures

In the NPRM, the FCC seeks comments on its tentative conclusion that, “carriers must disclose the full rate, including any non-mandated line items and a reasonable estimate of government mandated surcharges, to the consumer at the point of sale.”  Order ¶¶ 55-56.  The FCC notes that this conclusion is consistent with the AG/Carrier settlement, noted above.  For this reason, and because the FCC’s conclusion is consistent with the goal of providing consumers with full and accurate information in a timely manner, Legal Division recommends filing comments in support of the FCC’s conclusion.

The FCC also seeks comment on whether it “should adopt an enforcement regime where states are permitted to enforce rules developed by the Commission regarding point of sale disclosures.”  Order ¶ 57.  This regime would be a dual regime, so consumers have the option of filing complaints either with states or with the FCC, as is the case with the FCC’s current slamming rules.  Id.  Legal Division recommends filing comments in support of this proposal, emphasizing that duality is the key – and that jurisdiction to enforce these rules should not reside exclusively either with the FCC or the states.

� This document is available at:  http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-05-55A1.doc


� Truth-in-Billing and Billing Format, First Report and Order and Further Notice of Proposed Rulemaking, CC Docket No. 98-170, 14 FCCR 7492 (1999) (“Truth-in-Billing Order”).
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