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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

	Application of PACIFICORP (U 901-E) for Authorization to Sell Electric Distribution and Related Facilities and to Transfer All Authorizations and Obligations to Serve to Purchaser Nor-Cal Electric Authority.


	Application 99-08-036

(Filed August 19, 1999)


OPINION

I. Summary

The application of PacifiCorp to sell its California distribution assets, certain of its transmission assets, and all of its permits and other authorizations utilized to provide retail electric service in the counties of Del Norte, Modoc, Siskiyou, and Shasta to Nor-Cal Electric Authority (Nor-Cal) and Jefferson Public Power Authority (Jefferson), joint powers authorities, is dismissed by reason of incompleteness as to facts and legal authority.

A contested motion to adopt a settlement agreement executed by PacifiCorp, Nor-Cal, and other parties is denied.

II. Procedure

PacifiCorp, an Oregon corporation, is a public utility providing electric service to customers in Modoc, Del Norte, Siskiyou and Shasta counties in Northern California.

Nor-Cal is a joint powers authority (JPA) established by the county of Del Norte and the City of Yreka pursuant to Chapter 5 of Division 7 of Title 1 of the Government Code and a Joint Exercise of Powers Agreement.  Nor-Cal signs the application for the limited purpose of satisfying the requirements of Rule 35 of the Commission’s Rules of Practice and Procedure (Rules) and to join in PacifiCorp’s request for a favorable order authorizing Nor-Cal to acquire PacifiCorp’s Northern California service territory.

PacifiCorp requests authority pursuant to Public Utilities Code Section 851 to sell and Nor-Cal to purchase all of its distribution assets, certain of its transmission assets, and all of those permits and other authorizations utilized to provide retail electric service to customers in its Northern California service territory which consists of portions of the counties of Del Norte, Modoc, Siskiyou, and Shasta together with cities located within those counties.  PacifiCorp will retain its generation facilities and necessary transmission lines located in California.

This application was filed on August 19, 1999 and was noticed in the Commission’s Daily Calendar on August 23, 1999.  A ruling of the Administrative Law Judge (ALJ) required all protests to be filed by November 15, 1999.  On September 22, 1999, the Office of Ratepayer Advocates (ORA) filed a limited protest to the application.  Siskiyou County (Siskiyou) filed a response.

A prehearing conference (PHC) was held on October 26, 1999 in San Francisco at which time PacifiCorp, Roseburg Forest Products (Roseburg), Nor-Cal, Pacific Gas and Electric Company (PG&E), Coalition of California Utility Employees (CCUE), ORA and Siskiyou entered appearances in this proceeding.

Public Participation Hearings (PPH) were held in Yreka on December 9, 1999 and in Crescent City on December 10, 1999.

Following negotiations between the parties, a settlement conference was held on January 13, 2000 in San Francisco resulting in a Settlement Agreement executed by PacifiCorp, Nor-Cal, Roseburg, CCUE, and ORA.  PG&E provided notice in writing that it would not object to the proposed settlement if certain revisions to the settlement were made and certain findings of fact were used.  While an extensive list of proposed findings is submitted by the settling parties, it is unexplained which findings or revisions were made as a result of PG&E’s participation in the settlement negotiations.

It is unclear whether, or to what extent, Siskiyou participated in the settlement conference, although it did receive notice of the event.

PacifiCorp filed and served a Motion of PacifiCorp for Adoption of Settlement Agreement and Settlement Agreement on May 11, 2000.  (Rules 51.3-51.5.)  Siskiyou filed and served its Opposition of Siskiyou County to Motion by PacifiCorp for Adoption of Settlement Agreement on May 12, 2000.  PacifiCorp and Nor-Cal filed a timely Reply to Siskiyou’s Opposition.

On May 22, 2000, Modoc County (Modoc) filed a Joinder of Modoc County in which it joins with Siskiyou in any and all documents filed by Siskiyou in opposition to the Settlement Agreement.  On June 5, 2000, PacifiCorp filed PacifiCorp’s Motion to Strike the Joinder of Modoc County, or, alternatively, motion that the Commission treat Modoc’s pleading as non-party Rule 51 comments.

PacifiCorp, Nor-Cal, ORA, Roseburg, and CCUE move that the Commission find that the Settlement Agreement is reasonable in light of the whole record, is consistent with applicable laws, and is in the public interest.  They request an Order Adopting the Settlement Agreement.

III. Authority of Purchasing Parties

This application was filed by PacifiCorp and Nor-Cal, the latter entity having been organized as a joint exercise of powers authority consisting of two members – Del Norte, a California county, and Yreka, a city in Siskiyou County.  At the time of filing, a validation action was pending in the county of Del Norte to determine whether a city and county could combine their powers to jointly purchase, own, and operate PacifiCorp’s electric facilities as proposed in the application.

On March 3, 2000, the Judge of the Superior Court decreed that Nor-Cal had failed to state a claim for validation.  The Judgment states, in part, as follows:

“(A)
The County of Del Norte lacks the common power with The City of Yreka to sell electrical power at the retail level;

“(B)
Nor-Cal, as a joint Powers Authority including Del Norte, does not have the authority to operate the System; and

“(C)
Nor-Cal does not have authority to undertake the transaction to finance and operate the System to sell electric power at the retail level.

“(D)
Nor-Cal lacks power under Government Code Section 6546(e) to issue revenue bonds to acquire and operate the System in the manner sought to be validated.”

* * *

“ACCORDINGLY, IT IS HERBY ORDERED, ADJUDGED and DECREED that the Asset Purchase Agreement, the Indenture, the bonds and Resolution Numbers 99-005, 99-006, 99-007 and 99-008 adopted by Nor-Cal on July 13, 1999, are not validated.”

During the Superior Court proceeding, Nor-Cal and Siskiyou, parties to the court proceeding, requested the court to give an advisory opinion on other matters at issue.  Although the court complied with that request, it refused to include any advisory material in the final judgment.

Nor-Cal, believing that the PacifiCorp transaction could be validated if only cities, and not the county, were empowered to operate the business of selling electricity at retail, then formed an entity called the Jefferson Public Power Authority (Jefferson).  Jefferson is composed of the City of Yreka and the City of Dunsmuir, and states that it is a joint powers agency created under the same statute as Nor-Cal.  Nor-Cal and Jefferson offer the Commission an unsigned agreement under which Nor-Cal grants a license for retail electric operations to Jefferson so as to comply with its view of the advisory material given in the validation action.

Siskiyou and Modoc question whether the two JPAs tied together by the proposed Licensing Agreement are legally appropriate and suggest that another validation action be filed to review/validate the JPA licensing agreement.  They suggest that the Licensing Agreement may be found judicially to be an attempt by Del Norte to do indirectly that which it cannot do directly; i.e., sell electricity at retail.

Nor-Cal argues that this unresolved legal issue should be decided by the Commission in the course of its consideration of the Settlement Agreement.

IV. Financing-Long Term

The settling parties request that the Commission find as a fact that Nor-Cal’s financial advisors have structured a financing plan calling for repayment of the debt issued to acquire PacifiCorp’s California distribution assets entirely out of net system revenues.

This financial plan is included in the application and provides for 100% taxable bond financing of the purchase price secured only by operating revenue without recourse to financial resources of any of Nor-Cal’s members (Del Norte County and the City of Yreka).  It is proposed that Nor-Cal will market $198.5 million of 30-year taxable bonds at 7% interest.

The Commission is asked to find as a fact that the firms of Paine Webber, Incorporated, Goldman Sachs & Company, Bear Stearns & Company, and Morgan Stanley Dean Witter will underwrite the issuance of Nor-Cal bonds.  This statement, which we are asked to find as fact, appears nowhere in the application or in supporting documents.  It was part of an unsworn explanation of the project made by an employee of PacifiCorp or Nor-Cal at the PPH in Yreka.

The Commission is asked to find as a fact that Nor-Cal’s financial advisors are in the process of securing a final commitment letter from Ambac Assurance to provide bond insurance for the sale transaction which will raise the transaction’s bond rating to AAA.  Again, the record references to this statement are the unsworn comments of the applicant at the PPH in Yreka.  Moreover, the application appends letters from Ambac Assurance Corporation, Financial Security Assurances, Inc. and MBIA Insurance Corporation responding to Nor-Cal’s advisors that they were amenable to reviewing the documents for the proposed financing in order to determine if they were interested in it.  Other than the PPH comment by applicant, the record is devoid of evidence that any insurance commitment has been made to date.

V. Financing-Short Term

To pay for diligence efforts to acquire PacifiCorp’s assets, Nor-Cal has a budget of roughly $1.75 million.  Seven hundred fifty thousand dollars was borrowed by Del Norte and Yreka to be allocated among Nor-Cal members on the basis of population.  The balance of $1 million will be paid to Nor-Cal consultants and lawyers on the contingency that the proposed purchase and sale is approved by the Commission.  While the refinanced loan documents and contingent fee contracts are not supplied by applicants, we assume that additional members joining Nor-Cal will share proportionately the $1.75 million short-term obligations.

The application is silent as to which professionals are performing due diligence work on the contingency that they receive no compensation unless they are successful in persuading the Commission to approve the application.

VI. Payments to Nor-Cal members in Lieu of Property Taxes and Franchise Fees

Siskiyou, Modoc and the City of Mt. Shasta, by pleading or by letter, question the representations of the settling parties that Nor-Cal and Jefferson can and will pay their members any property tax revenues lost through the public entities’ acquisition of PacifiCorp facilities.  They question whether a JPA is exempt from paying local franchise fees or utility fees for use of city services and facilities.  They question JPA’s authority to contribute to cities and counties amounts equivalent to franchise fees if they are exempt from such fees.  These entities are concerned that Nor-Cal may be committing to the unlawful giving of public funds.

Nor-Cal responds to these concerns by stating that its opinion of California law is that the facilities acquired by Nor-Cal or Jefferson will be exempt from property taxation, but the JPA’s can reimburse those cities that become members of the JPA’s for lost property tax revenue by calling the reimbursements “fees for services.”

With respect to payments in lieu of franchise fees, Nor-Cal and Jefferson believe that JPAs are not exempt from local service fees and will pay or reimburse members in full for these fees.  Non-members may continue to receive fee payments, but only to the extent of the non-members’ actual cost of the service.  Actual cost is expected to be substantially less than the amount of fees presently paid to members.

Nor-Cal and Jefferson state:

“If the Commission approves PacifiCorp’s pending application in this docket, and if Siskiyou County or any other ratepayer feels that its electric rates are too high because Nor-Cal or Jefferson is making improper payments in lieu of property taxes or franchise fees, it could file suit in California Superior Court asking that those payments be declared illegal.  If such an action were successful, the rates for electric service would be even lower than presently projected by Nor-Cal.  However, for the reasons described above, Nor-Cal is confident that the courts will uphold its plan to make payments in lieu of property taxes and franchise fees to all Program Participants.”

As with the validation issue, Nor-Cal and PacifiCorp anticipate that the Commission will approve this application on the strength of the legal opinion of Nor-Cal’s counsel.

VII. Settlement Agreement

While this decision was prepared by the ALJ following a motion to adopt a settlement agreement which was contested by Siskiyou and Modoc, it should be noted that there is only one substantive difference between the application and the settlement.

The application requests that all of the gain on sale of subject property should accrue to the shareholders of PacifiCorp.  ORA’s settlement negotiations resulted in PacifiCorp agreeing that $1.0 million of sale profits should be accorded ratepayers.

The substantive issues covered in this opinion are not discussed in the Settlement Agreement, and, for that reason, the agreement is not appended to this decision.

Comments on Draft Decision
The draft decision of the ALJ Orville I. Wright in this matter was mailed to the parties in accordance with Section (311(g)(1) of the Public Utilities Code and Rule 77.7 of the Rules of Practice and Procedure.  Comments were filed on           , and reply comments were filed on 


.

Findings of Fact

1. PacifiCorp and Nor-Cal filed an application for Commission approval pursuant to Public Utilities Code Section 851 of a proposal that PacifiCorp will sell and Nor-Cal will buy all of PacifiCorp’s distribution assets, certain of its transmission assets, and all of those permits and authorizations utilized to provide retail electric service to customers in PacifiCorp’s Northern California service territory, being portions of the Counties of Del Norte, Modoc, Siskiyou and Shasta.

2. PacifiCorp is an Oregon corporation providing electric generation, transmission, and retail distribution service in its Northern California service territory.

3. Nor-Cal is a JPA established by the County of Del Norte and the City of Yreka, Siskiyou County.

4. It has been duly adjudged and decreed by the Superior Court of Del Norte County that Nor-Cal does not have authority to undertake the transaction described in the application to finance and operate the proposed system to sell electric power at the retail level.  This is a final decision as the time for appeal has expired.

5. Having failed to validate Nor-Cal’s participation in the application proposal, Jefferson JPA was established by the Cities of Yreka and Dunsmuir for the purpose of providing retail electric service as a licensee of Nor-Cal, thus avoiding the Superior Court judgment’s critical holding that a county has no authority to provide electrical service at retail in California.

6. As no validation action has been filed by Nor-Cal and Jefferson, it is not known whether the license arrangements of Nor-Cal and Jefferson would result in the validation of the Asset Purchase Agreement, the Indenture, the Bonds and Resolutions of the participating cities and county.

7. The California Public Utilities Commission does not undertake to perform the functions of the Superior Courts of this State.

8. Statements made at PPHs, unsworn and not subject to cross-examination, cannot form the basis for Commission findings of fact.

9. Applicants’ representation that they will market $198.5 million of 30-year taxable, non-recourse, revenue bonds at 7% interest to pay for PacifiCorp’s assets is nowhere corroborated in this record.

10. Nor-Cal’s borrowing projections and operating plan dated August 11, 1999 are not supported by the record.

11. The application is incomplete in that it fails to demonstrate how Nor-Cal can fulfill its guarantee that no PacifiCorp customer will be negatively impacted by the proposed acquisition because:

a. There is no commitment for the underwriting of the proposed bond issue;

b. There is no commitment for insurance of the bonds; and

c. The asset Purchase Agreement, the Indenture, the Bonds and the Resolutions of Nor-Cal and Jefferson have not been validated.

12. The Settlement Agreement is not reasonable in light of the whole record, is not consistent with law, and is not in the public interest.

Conclusions of Law

1. The motion of PacifiCorp and Nor-Cal for Adoption of Settlement Agreement should be denied.

2. The application should be dismissed.

ORDER

IT IS ORDERED that:

1. The motion of PacifiCorp and Nor-Cal for Adoption of Settlement Agreement is denied.

2. Application 99-08-036 is dismissed.

3. This proceeding is closed.

This order is effective today.

Dated 




, at San Francisco, California. 
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