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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

	Application of PACIFIC GAS AND ELECTRIC COMPANY (U 39 M), a California corporation, and NORTHERN DISTRICT PENTECOSTAL MINISTIES, a California corporation, for an Order Authorizing the Former to Sell and Convey to the latter a Certain Parcel of Land in Yuba County Pursuant to Public Utilities Code Section 851.    (U 39 M)


	Application 99-11-019

(Filed November 11, 1999)


OPINION GRANTING APPLICATION

I. Summary

Pursuant to Public Utilities Code Section 851, this Decision grants the Application of Pacific Gas and Electric Company (PG&E) to sell to Northern District Pentecostal Ministries (Ministries) approximately 8.9 acres of improved land in Yuba County (Property) for $105,000 (Application).  However, consistent with the suggestions of the Commission’s Office of Ratepayer Advocates (ORA), we adopt conditions on the sale designed to protect PG&E’s ratepayers.

First, we require as a condition of the sale that PG&E secure from Ministries a Release and Indemnity Agreement protecting PG&E from liability for environmental claims to the fullest extent allowed by law.

Second, if PG&E requires easements or other rights of access to the substation surrounded by and the power lines crossing the Property, the cost of these easements or other rights shall be borne by PG&E’s shareholders, and not by ratepayers.

II. Background

A. The Property

PG&E currently uses the Property as an off-site meeting facility.  The Property contains a residential structure, baseball diamond, picnic area, volleyball court, barbecues and horseshoe pits.  PG&E purchased the Property in 1921 and originally used it as housing and support facilities for construction personnel working on utility projects in the area.  The original cost of the property was $60,965, with a book value of $209 for the land and $60,756 for the improvements.  PG&E declared the improvements surplus in 1996 and retired them from its rate base.  The remaining net book value of the Property as of December 31, 1998 is the land value of $209.
  

Ministries proposes to use the Property as a retreat facility for its congregants.  It does not propose any construction on or other changes to the Property or its improvements.  Therefore, PG&E alleges that the sale of the Property is exempt from the requirements of the California Environmental Quality Act (CEQA).

However, the Property surrounds a PG&E substation, and several PG&E transmission and distribution lines cross the Property.  PG&E will retain utility easements for these lines, as well as a right of access to the substation for maintenance purposes.
 

B. The Contract

The purchase and sale contract (Contract) between PG&E and Ministries contains several clauses related to environmental issues affecting the Property.  PG&E discloses that the Property is in “as is” condition and advises Ministries

to investigate the condition and suitability of all aspects of the property and all matters affecting the value or desirability of the property, including, but not limited to, potential environmental hazards arising from the presence on or about the property of asbestos, formaldehyde, radon gas, lead-based paint, other lead contamination, fuel or chemical storage tanks, electromagnetic fields, nuclear sources or polychlorinated biphenyls. 
   

PG&E expressly disclaims any warranties as to “the condition of the soils or ground waters of the property; the presence or absence of electromagnetic fields, toxic materials or hazardous substances on or under the property; or any other matter bearing on the use, value or condition of the property.” 
  PG&E grants Ministries the right to inspect the Property and to terminate the Contract if dissatisfied with the results of the inspection. 
  PG&E also discloses its use of hazardous substances on the Property and obtains Ministries’ release from liability for such use:

Seller [PG&E], at some time during ownership or use of the Property, may have handled, treated, stored and/or disposed of Hazardous Substances (as defined in the Release Agreement) on the Property.  Some of these Hazardous Substances may contain chemicals known to the State of California to cause cancer or reproductive toxicity.  Buyer [Ministries] acknowledges that Seller has made no investigation with respect to Hazardous Substances affecting the Property and that no Hazardous Substances report has been provided or will be provided to Buyer by Seller.  Buyer has been strongly advised to investigate the existence of Hazardous Substances in, on, under, about or otherwise affecting the Property.  Buyer further acknowledges that Seller shall not in any manner be responsible to Buyer for the presence of any electromagnetic field or Hazardous Substances in, on, under, about or otherwise affecting the Property, and further, as a material inducement to Seller for the sale of the Property to Buyer, Buyer agrees to execute and deliver the Release Agreement to Seller at or prior to close of escrow. 

The Release and Indemnity Agreement that Ministries agrees to execute at the close of escrow contains broad release and indemnity language.  The release extends to claims for exposure to electromagnetic fields and hazardous substances, and to liability for clean up.  However, the broad indemnity language is qualified by the following provision:

4.2 Nothing contained in Section 4.1 above [the general indemnity provision] shall require Buyer [Ministries] to indemnify, protect, defend or hold a Released Party [including PG&E] harmless, from or against any claims which are brought by independent third parties (which, for purposes of this Agreement, means all persons or entities other than Buyer and any future owners of the Property or any portion thereof), to the extent arising from (a) the negligence or willful misconduct of such Released Party, or (b) violations of Environmental Requirements caused by such Released Party.

This paragraph appears to limit (and perhaps even eliminate) the protection afforded PG&E in other provisions of the Release and Indemnity Agreement.  On February 16, 2000, the assigned Administrative Law Judge directed PG&E to clarify the effect of Paragraph 4.2 of the Release and Indemnity Agreement to demonstrate why that limitation did not render ineffective the other indemnity provisions.  PG&E responded on March 7, 2000 that the rationale underlying Paragraph 4.2 is that Ministries should not have to assume liability for PG&E’s past negligence, willful misconduct, or environmental violations.  Rather, the intent is for Ministries to release and indemnify PG&E only for conduct other than that of PG&E.

III. Procedural History

In Resolution ALJ 176-3028 dated December 2, 1999, the Commission preliminarily categorized this Application as “ratesetting,” and preliminarily determined that hearings were not necessary.  No party has protested these determinations.  Therefore, a public hearing is not necessary and it is not necessary to alter the preliminary determinations made in Resolution ALJ 176‑3028. 

Notice of the Application was published in the Daily Calendar on November 18, 1999.  No protests were filed.  ORA filed a response on December 20, 1999, in which it recommended that the transfer be approved, subject to two conditions.  First, ORA recommended that PG&E be required to secure an effective release and indemnity from environmental claims.  Second, since PG&E might in the future need additional easements from Ministries for access to the PG&E substation and power lines, ORA asked for assurance that PG&E’s shareholders – and not ratepayers – would bear the easement costs.  

IV.  Discussion

No public utility may transfer property that is necessary or useful in the performance of its duties without first having secured the Commission's authorization.
  PG&E presently uses the Property as an off-site meeting facility.  Therefore, the Property is useful, and Section 851 applies.  PG&E must demonstrate that selling the Property is in the public interest in order to win Commission approval.

PG&E proposes to meet its burden to show that the sale of the Property is in the public interest in three ways.  First, it proposes to secure protection from environmental claims by having Ministries execute the Release and Indemnity Agreement.  We find that PG&E’s proposed Agreement is inadequate, and must be revised as a condition of Commission approval of the Application.

PG&E asserts that ratepayers are protected from exposure to liability in Section 3.1 of the proposed Release and Indemnity Agreement.  PG&E asserts that that Section protects PG&E (and ratepayers) from all claims by Ministries – as opposed to third parties – related to Hazardous Substances.
  However, PG&E does not assert that this is the most favorable release it could obtain.  Indeed, California law allows express indemnity provisions to hold harmless the indemnified party (such as PG&E) for that party’s own passive or active negligence.
  

Therefore, PG&E may legally obtain express indemnity for its own negligence, and the principal question – whether ratepayers are protected adequately from liability – remains.  In order to secure such protection, we will grant this application subject to PG&E obtaining from Ministries a Release and Indemnity Agreement protecting PG&E from liability to the fullest extent allowed by law.  This indemnity must include an express provision indemnifying PG&E for liability to third parties resulting from PG&E’s own active or passive negligence.

PG&E shall make an advice letter filing no later than 90 days after the effective date of this decision attaching the revised Release and Indemnity Agreement.  If the indemnity provision does not indemnify PG&E for liability arising from PG&E’s own active or passive negligence, the approval granted in this decision shall have no force or effect.

Second, PG&E agrees to bear the cost of any additional easements or other rights it needs for access to its substation and power lines traversing the Property.
  Such agreement is an express condition of the authorization we grant herein.

Finally, PG&E will credit ratepayers with the net gain on sale.  The net book value of the Property on December 31, 1998 was $209.  PG&E proposes to give ratepayers the benefit of the after-tax proceeds from the sale, estimated at approximately $88,600.
  PG&E proposes to credit such amount to the Competition Transition Charge (CTC) Revenue Account of its Transition Cost Balancing Account (TCBA).  No party objects to this approach.

In previous applications where we have examined similar agreements, we have concluded that environmental review for compliance under the California Environmental Quality Act, Public Resources Code Sections 21000, et seq. 

(CEQA) is not required.  However, the Commission's staff has determined that actions like those proposed here constitute a "project" under CEQA.

Nevertheless, since it can be seen with certainty that no significant effect on the environment could result from our granting the requested authorization, the “project” qualifies for an exemption from CEQA pursuant to the “common sense” exemption provision in Section 15061(b)(3) of the CEQA Guidelines.
  Therefore, no further environmental review by the Commission is required. 

We find that the “common sense” exemption in § 15061(b)(3) of the CEQA Guidelines applies for three reasons.  First, the application proposes no change to the Property upon the transfer.  Rather the application states that Ministries will not perform any construction on the Property or its improvements:

Buyer does not proposes any change in the use of the Property as a condition or term of the sale . . . .  Any subsequent change in use by Buyer of the Property would be subject to later review or permitting.

Second, this is not a case like Davidon Homes v. City of San Jose, 54 Cal. App. 4th 106, 117 (1997), where opponents of a proposed project “raised arguments regarding possible significant environmental impacts.”  Indeed, the application is unopposed; ORA simply proposes conditions relating to indemnity that are similar to those we impose here.

Third, since the 1980s, the Property has been used by PG&E as an off-site meeting facility for PG&E employees and community groups.  The proposed use of the Property as a church retreat does not differ substantially from its use as a meeting facility for employees and community groups.  Prior to the 1980s, the Property served to house and support PG&E construction personnel working on utility projects in the area.  Thus, the Property’s use will not change.

As we stated in D.99-04-022: 

if and when Buyer proposes any change in use of the Property, the appropriate state and local authorities having authority over such proposed uses must conduct environmental review under CEQA.  The Commission conditions its approval of the proposed sale on Buyer's compliance with all applicable environmental regulations.

We will impose the same condition here.

Because applicants propose no physical change to the Property, no party has claimed the Property’s sale will cause adverse environmental impacts, and the essential use of the Property will not change, we are satisfied that the “common sense” exemption in Section 15061(b)(3) of the CEQA Guidelines applies in this case.

V. Comments on Draft Decision

The draft decision of the ALJ in this matter was mailed to the parties in accordance with Pub. Util. Code § 311(g)(1) and Rule 77.7 of the Rules of Practice and Procedure.  Comments were filed on September 13, 2000.  We have made one change to the draft decision to change a minor error.  Otherwise, PG&E’s comments simply repeat what it stated in its March 7, 2000 response to a February 16, 2000 ALJ ruling, or otherwise do not persuade us to change the decision.

Findings of Fact

1. PG&E is an electric utility subject to the jurisdiction of the Commission.

2. PG&E has agreed to sell the Property to Ministries.

3. The Release and Indemnity Agreement accompanying PG&E’s application does not expressly indemnify PG&E for its own active and passive negligence, the maximum protection from environmental liability allowed by law.

Conclusions of Law

1. Transfer of the Property is subject to Public Utilities Code Section 851.

2. Pursuant to Section 15061(b)(3) of the CEQA Guidelines, our approval of this application is exempt from CEQA review for the reasons set forth in the body of this decision.

3. Transfer of the Property is approved provided that at close of escrow Ministries executes a Release and Indemnity Agreement that protects PG&E from environmental liabilities to the fullest extent allowed by law.  PG&E shall make an advice letter filing no later than 90 days after the effective date of this decision attaching the revised Release and Indemnity Agreement.  If the indemnity provision does not indemnify PG&E for liability arising from PG&E’s own active or passive negligence, the approval granted in this decision shall have no force or effect.

4. If PG&E requires easements or other rights of access to the substation surrounded by and the power lines crossing the Property, the cost of those easements or other rights of access should be borne by PG&E’s shareholders, and not by ratepayers.

5. Following transfer of the Property, PG&E should credit the after-tax proceeds of the sale of approximately $88,600 to the CTC Revenue Section of the TCBA.

ORDER

IT IS ORDERED that:

1. Pacific Gas and Electric Company (PG&E) may transfer to Northern District Pentecostal Ministries the Property described in the application, subject to the terms and conditions described herein, provided the closing date of the sale is extended to a date on or beyond the effective date of this decision.

2. PG&E shall make an advice letter filing no later than 90 days after the effective date of this decision attaching the revised Release and Indemnity Agreement.  If the indemnity provision does not indemnify PG&E for liability arising from PG&E’s own active or passive negligence, the approval granted in this decision shall have no force or effect.

3. If PG&E requires easements or other rights of access to the substation surrounded by and the power lines crossing the Property, the cost of those easements or other rights of access shall be borne by PG&E’s shareholders, and not by ratepayers.

4. Following transfer of the Property, PG&E shall credit the after-tax sale proceeds of approximately $88,600 to the Competition Transition Charge Revenue Account.

5. The authority granted hereby expires if not exercised within one year of the date of this order.

6. The issues presented in Application (A.) 99-11-019 are resolved.

7. A.99-11-019 is closed.

This order is effective today.

Dated 




, at San Francisco, California. 
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