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O P I N I O N

1. Summary

Lodi Gas Storage, LLC (LGS), a new participant in the competitive gas storage industry in California, seeks exemptions and waivers from certain project financing requirements of the Public Utilities Code and a general exemption related to the issuance and transfer of securities.  No protests have been filed. This decision grants the relief requested as to current financing for the project but declines to grant general exemptions related to speculative future transactions.  This proceeding is closed.

2. Procedural History

LGS filed this application on June 30, 2000.  Because the application was filed pursuant to Rules 33-37 of the Rules of Practice and Procedure, notice of the filing to other parties (beyond posting in the Commission’s Daily Calendar) was not required.  On September 12, 2000, LGS was directed to serve copies of this application on all parties on the service list for Application 98-11-012, which was the LGS application for a certificate of public convenience and necessity for construction and operation of gas storage facilities near Lodi, California.  No protests have been filed either in the initial posting of the application or after the extended service requirement.  

LGS has urged expedited treatment of its request so that it can arrange financing and begin construction at a time that does not impede nearby grape harvesting.

3. Summary of Relief Requested

LGS seeks exemptions related to project financing and issuance and transfer of securities pursuant to Pub. Util. Code §§ 829 and 853, each of which provides that the Commission may exempt any public utility or class of public utility from the provisions of the related articles if the Commission finds that the application thereof to such public utility or class of public utility is not necessary in the public interest.  

In addition to these statutory provisions, LGS relies on a series of Commission decisions which recognize that specific Commission authorization of certain financial transactions is unnecessary in competitive industries where projects are not funded by captive ratepayers and where customers have other alternatives for the service being provided by the utility.

Specifically, the Commission is asked to grant LGS the following exemptions:

1.  From the requirements of Section 818 and 851 that the Commission specifically authorize the pending secured project financing arrangement proposed by LGS, as well as from the requirements of Sections 818 and 851 with respect to any future financing or refinancing.

2.  From the requirement under Commission Rules 17, 33, 34, and 36 to submit with this application for exemption certain financial and related information.  

3.  Generally from the requirements of Sections 818 and 854 that LGS receive Commission authorization before issuing or transferring securities.

In addition, LGS asks that the Commission confirm that its policies concerning competitive bidding of financing arrangements do not apply to LGS.  In the alternative, if the Commission determines that those policies apply to LGS, the Commission is asked to exempt LGS from those policies.  

4. Background

In Decision (D.) 00-05-048, we authorized LGS to develop, construct, and operate an underground natural gas storage facility and ancillary pipeline and to provide firm and interruptible storage services at market-based rates.  The decision also certified the Environmental Impact Report for this project, conditioning the Commission’s authority on compliance with mitigation measures set forth in the environmental report.

LGS proposes to convert a depleted natural gas production field into a storage facility.  The field LGS has chosen comprises about 1,450 acres, and is located about 5.4 miles northeast of Lodi in San Joaquin County.  The project area is described as a mosaic of agricultural fields and orchards.  In addition to agricultural lands, which grow wine grapes and other crops, other land uses in the vicinity of the project include dairies, a fish farm, scattered light industrial uses, single-family homes, and recreation.  

The project has the following principal components:  the Lodi gas field, a field collection and water separation facility, a gas dehydration and compressor facility, approximately 33 miles of field and transmission gas pipeline, and two Pacific Gas and Electric Company (PG&E) interconnect and meter stations.  The compressor facility and gas pipeline would enable LGS to get the gas into and out of the storage facility, and the pipeline would connect the facility to PG&E’s natural gas pipeline system for delivery to the storage facility, and for delivery from the storage facility to the customer.

LGS describes its system capability as offering both firm and interruptible storage services designed to accommodate an inventory of 12 billion cubic feet (Bcf) of working gas, with a maximum firm deliverability of 500 million cubic feet per day (MMcf/d) and a maximum firm injection capability of 400 MMcf/d.   

In D.00-05-048 granting the LGS application, the Commission authorized market-based rates.  The Commission noted that LGS would not have ratepayer financing and that the utility has no current market power.  The Commission also noted the LGS plan to be capitalized through a combination of equity and debt, with the expectation that the utility eventually would have a 50/50 debt/equity ratio.  

The proposed financial structure led to testimony, cross-examination and argument from intervenors regarding the necessity of indemnity insurance and a bond to protect the public should the LGS project be unsuccessful.  As a result of that evidence, the Commission required LGS to maintain a general liability policy of $1 million and an umbrella policy of $50 million per occurrence, along with a surety or performance bond of $20 million to cover the costs of meeting its obligations under its operating authority.    

5. Information Regarding Lending Transaction

LGS states that it has never planned to finance the Lodi project completely through equity contributions, instead anticipating that its eventual debt/equity ratio would be close to 50/50.  (See D.00-05-048, slip op. at 31-32.)  Accordingly, LGS states that it has been in negotiation with a lender since early in the year 2000.  LGS states that, for reasons of competitive sensitivity, it does not want to reveal significant details about the status of its project finance agreement, and it has filed that general information under seal with a request that the information remain confidential.  The administrative law judge in October granted the motion, which was unopposed, requesting  confidentiality of the data.    

In summary, LGS states, project financing will include the advance of funds to LGS by a well-known commercial lender for the purpose of development and construction of the project, with security in existing and after-acquired LGS property being provided to the lender to secure the loan.

The LGS request for exemption from Pub. Util. Code §§ 818 and 851 concerning its project financing addresses a specific pending transaction.  LGS also requests an exemption from Commission approval of any other future financing that might otherwise also be subject to Sections 818 and 851, as well as an exemption under Section 829 from Commission pre-approval of the issuance or transfer of securities.  No such transactions are pending, but LGS states that in the future it may want to issue or transfer non-controlling equity interests via transactions in securities.  Such transactions could include recapitalization at a lower cost or an expansion of services.   

LGS notes that the Commission has exempted telephone service resellers from certain requirements dealing with securities transactions, including transfers of title or encumbrances made for the purpose of securing debt.  (See, In Re California Association of Long Distance Telephone Companies (1985) 17 CPUC2d 1; see also D. 85-07-081, 18 CPUC2d 381.)  Similar exemptions have been granted in the case of airport shuttle operators.  (Application of Supershuttle of Los Angeles Inc., et al. D.88-06-052.)   

6. Discussion

The natural gas industry has undergone considerable change in the 1980s and 1990s, with major policy changes occurring at both the federal and state level.  (See, generally, D.00-05-048, slip op. at 3-8.)  

Today in California, some gas customers can choose to purchase different natural gas services from different companies.  Increasingly, large commercial and industrial customers and groups of smaller customers are arranging to purchase their own natural gas supplies directly from gas producers, and then are paying pipeline companies and local gas utilities to deliver the purchased gas to the customers’ facilities.  These customers also may benefit from purchasing natural gas storage services, in that they may be able to purchase and store gas when prices are relatively low and supplies are relatively high.  Customers then can withdraw the gas from storage when prices are high or supplies are scarce.

Following the lead of the California Legislature, the Commission has issued a number of decisions designed to increase competition in the gas industry.  In the Gas Storage Decision (In re Natural Gas Procurement, D.93‑02‑013, 48 CPUC2d 107), the Commission adopted a “let the market decide” policy for gas storage.  The Commission stated that it should not test the need for new gas storage projects on a resource planning basis, so long as all of the risk of the unused new capacity resides with the builders and users of the new facilities.  The Gas Storage Decision also adopted market-based rates for noncore storage including incremental rates for service derived from new or expanded facilities.  

These Commission decisions set the stage for allowing other independent companies to develop storage facilities in competition with PG&E and Southern California Gas Company, the only two California utilities able to offer storage services.  In 1997, the Commission authorized the first of these independent storage facilities, the Wild Goose Storage Inc. facility in Butte County.  (See D.97‑06-091.)  In May 2000, LGS became the second such independent storage project approved by the Commission.

LGS operates under a regime of market-based rates rather than traditional cost-based rates.  The company is not subject to a cost-of-service, rate-of-return regulatory framework.  Ratepayers bear no risk for LGS’s investment and operations, and the company operates at complete risk to its shareholders.  All customers of LGS will take service voluntarily, and all have other competitive options.  As a new player in the gas storage market, LGS has no market power and a negligible ability to engage in predatory pricing.  Under these circumstances, as we stated in excusing certain cost justification filings by Wild Goose Storage , it is unnecessary to place a high regulatory burden on a new entrant in the gas storage market.  (D. 98-06-083, slip op. at 5-6.)

Sections 816 through 830 of the Public Utilities Code require prior Commission approval of any transaction in which a public utility issues evidence of indebtedness.  Sections 851 through 856 require prior Commission approval of any encumbrance on a utility’s plant, system or other property necessary or useful in performing duties to the public.  Sections 829 and 853 allow the Commission to exempt any public utility from the pre-approval requirements of §§ 816-830 and §§ 851-856.  

LGS asks for broad exemption both for the currently pending negotiations with its lender for project financing, and for any future debt transactions in which it may engage.  LGS represents that its current negotiations are in progress, and compliance with all of the disclosure requirements of the Public Utilities Code will add months of delay to its construction of the gas storage facilities.  Moreover, by the terms of its authorization, LGS is limited in the periods in which it can build in order not to interfere with the growing cycle of neighboring grape crops.  

Having reviewed the broad outline of LGS’s intended financing, we believe that the utility has met its burden of showing that an exemption from the detailed filing requirements of §§ 816-830 and 851-856 as to the currently pending financing arrangements is merited and is in the public interest.  Based on the pleadings before us, such exemption is likely to hasten the entry of another competitor in the gas storage market at a time when we are encouraging new energy resources for California.  

At the same time, however, we do not believe that LGS has met its burden of showing that it should be exempted from these requirements as to all future financing transactions.  The kinds of financing that LGS will seek in the future, as well as any plans it may have for transfer of control, are speculative at this point, and there has been no showing that these future transactions will have the urgency of the pending financial arrangements necessary to construct the storage facility.  We have authorized the construction of only two independent gas storage facilities, and competition in this market is in a nascent stage compared to the telecommunications industry, where scores of players now compete.  We conclude, at this time, that the public interest requires that we deal with any future request for approval of financial transactions on a case-by-case basis pursuant to the provisions of the Public Utilities Code.  

Accordingly, our order today grants the application for exemption and waivers as to the currently pending financial transaction as set forth in the application and in the sealed filing.  We decline at this time to grant the broader exemption sought by the applicant.

In Resolution ALJ 176-3043, dated July 20, 2000, the Commission preliminarily categorized this proceeding as ratesetting, and preliminarily determined that hearings were not necessary.  In view of this, it is not necessary to alter the preliminary categorizations in Resolution ALJ 176-3043.

This is an uncontested matter in which the decision grants only part of the relief requested and denies other requested relief. 

7. Waiver of Comments

LGS has waived the 30-day period for comment pursuant to Pub. Util. Code § 311(g)(2) and Rule 77.7(f) of the Rules of Practice and Procedure.

Findings of Fact

1. LGS is authorized to develop, construct and operate an underground natural gas storage facility to provide firm and interruptible storage services at market-based rates.

2. LGS is negotiating with a lender to provide financing for its construction project.

3. LGS seeks an exemption from sections of the Public Utilities Code and Commission rules requiring the filing of the details of its financing arrangements for approval in advance by the Commission.

4. Filing of the details of financing arrangements now in negotiation may delay the construction of the natural gas storage facility by several months.

5. LGS also seeks an exemption from filing and pre-approval requirements of the Public Utilities Code for all future financial transactions.

6. No protests of this application have been filed.

Conclusions of Law

1. The application should be granted as to the current financing arrangements set forth in the application.

2. In all other respects, the application should be denied.

ORDER

IT IS ORDERED that:

1. Lodi Gas Storage, LLC (LGS) is exempted from the secured financing transaction requirements of Sections 816 through 830 and Section 851 of the Public Utilities Code as to the pending financial transaction set forth in Application (A.) 00-06-050, pursuant to Sections 829 and 853 of the Public Utilities Code.

2. Rules 17, 33, 34 and 36 of the Rules of Practice and Procedure are waived to the extent that they require submission with this application of financial and related information dealing with the pending financial transaction set forth in A.00-06-050.

3. LGS is not required to comply with competitive bidding of financing transactions with respect to the pending financial transaction set forth in A.00‑06‑050.

4. Except as set forth in Ordering Paragraphs 1, 2 and 3, the relief requested in A.00-06-050 is denied.

5. A.00-06-050 is closed.

This order is effective today.

Dated 




, at San Francisco, California. 
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