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ORDER INSTITUTING RULEMAKING
TO REVIEW AFFILIATE RULES AND
INTERIM REPORTING REQUIREMENTS

1. Summary

By this order, we institute an Order Instituting Rulemaking (OIR) to review the Affiliate Transaction Rules
 (Affiliate Rules) adopted by Decision (D.) 97-12-088, and modified by D.98-08-035 and other Decisions.  A review of Rule VII, Non-tariffed Goods and Services, will not be considered in this OIR, but will be the subject of a separate proceeding.  Those decisions established standards of conduct governing relationships between California’s public utility gas corporations and electrical corporations, subject to regulation by this Commission, and their affiliates.  Ordering Paragraph 10 of D.97-12-088 directs that:

“The Commission staff shall prepare for our consideration an OIR or combined OIR/OII or other appropriate procedural vehicle, to review the rules adopted by this decision.  This document should be prepared for our consideration no later than within three years, or by December 31, 2000, and sooner if conditions warrant.”

This OIR will also review the Interim Affiliate Reporting Requirements (Reporting Requirements) for electric, gas, and telephone utilities as set forth in D.93-02-019, 48CPUC2d 163, and as interpreted by subsequent Commission decisions and other types of Commission implementation.  It had originally been envisioned that a separate OIR/OII for the Reporting Requirements would be initiated contemporaneously with the relook at the Affiliate Rules.
  However, the Commission has now determined that, because the Reporting Requirements and the Affiliate Rules are so interdependent, a review of both the rules and reporting requirements can be combined into this one rulemaking.

This OIR will provide the opportunity for the Commission to solicit comments from respondents, which include all gas and electric utilities regulated by the Commission, and other interested parties.  As necessary and appropriate, we will address issues through testimony, briefs, hearings, and workshops.  In this order, we notice an initial prehearing conference (PHC) for March 14, 2001, at 10:00 a.m. in San Francisco.  We order the respondents and request that interested parties report back to us, by March 1, 2001 with comments on the proposed rule changes contained herein, as well as to suggest additional ways for amending, revising, and improving the Affiliate Rules.  Comments and proposed changes should include arguments justifying the changes and any empirical data that would be relevant.

2. Procedural History

On December 16, 1997, we adopted the Affiliate Rules in D.97-12-088.  On August 6, 1998, we issued D.98-08-035 to modify the Rules to explicitly permit utility affiliates to use utility employees for certain out-of-state projects on a temporary basis.  In addition, we changed the Affiliate Rules language and clarified other issues and attached Modified Affiliate Rules as Appendix A to D.98-08-035.  In D.99-09-002, issued September 2, 1999, we modified Rule I.G and II.A.  This decision also said that all electric and gas utilities under our jurisdiction would be respondents in this OIR taking a “relook” at the Affiliate Rules.  In D.98-11-027, issued November 5, 1998, we clarified the Affiliate Rules concerning the use of disclaimers, and modified the disclaimer rules in D.99‑09‑033, issued September 2, 1999.

In anticipation of this relook, on June 19, 2000, a ruling was issued in R.97‑04-011/I.97-04-012 soliciting comments from respondents and other interested parties concerning proposed suggestions on revising and improving the Affiliate Rules.  This ruling also noticed an Energy Division (ED) workshop for July 18, 2000.  The workshop was aimed at gathering information and encouraging discussion on the priority of issues to be addressed in the relook of the Rules.  Parties were encouraged to submit pre-workshop comments as well as to present post-workshop comments and replies.  ED then prepared a workshop report
 that summarizes the positions and arguments of the various parties, as expressed during the workshop and in the filings.

3. Background

On April 9, 1997, the Commission issued its Order Instituting Rulemaking/Order Instituting Investigation (OIR/OII) (R.97-04-011/I.97-04-012) to establish standards of conduct governing relationships between California’s natural gas local distribution companies and electric utilities and their affiliated, unregulated entities providing energy and energy-related services.  The OIR/OII set forth two objectives to guide the Commission’s formation of the appropriate rules:  (1) to foster competition and (2) to protect consumer interests.  We were concerned with the behavior of the commission-regulated utilities, not the affiliates.  One purpose of the rules was to ensure that utility entities competing to provide energy services faced uniform rules so that no advantage or disadvantage accrues to any one utility.

We were aware of the obvious advantage the incumbent utilities would have in the electric industry restructuring process and an increasingly competitive market.  Thus the Commission anticipated the need for rules to promote a level playing field.  Specifically, we were concerned that the investor-owned utility’s affiliates might be targeting the same customers as the investor-owned utility or might be offering services the utility does not offer; if the utility were able to leverage its market power into the related markets where their affiliates competed, it could undermine the development of a competitive market.

In addition, to foster competition and protect the consumer, we wished to prevent cross-subsidization and self-dealing, so that a utility’s customers will not subsidize the affiliate’s operation.  Our rules are also intended to prevent customer confusion in product promotion and advertising, so that there is no representation to consumers that the affiliate assumes all the attributes of the regulated-utility because of the corporate connection; and to protect the utility’s release of customer-specific information, except where the customer has consented in writing to the disclosure.

4. Current Affiliate Rules

Following are the major standards that were addressed in the original Affiliate Rules.  In this relook, the Commission is interested in preserving the integrity of the principles, while examining whether experience has shown them to be inadequate, unnecessary, duplicative, or too expensive from a cost-benefit analysis.

Nondiscrimination Standards.  The current Affiliate Rules provide that no preferential treatment regarding services should be accorded customers of affiliates, or requests for service from affiliates relative to nonaffiliated suppliers and their customers.  Transactions between a utility and its affiliates are limited to tariffed products and services, or products and services made generally available by the utility or affiliate to all market participants through an open, competitive bidding process.  The utility will not condition the provision of any services provided by the utility, any discounts, rebates, or waivers of terms and conditions of any services, to the taking of any goods or services from its affiliates.  There can be no assignment of customers to an affiliate.  There must be a separation between the utility and its affiliates on issues of business development and customer relations so that there is no soliciting of business, acquiring of information, sharing of propriety information, passing of customer information, or giving the appearance that either speaks on behalf of the other.  If a utility provides a discount, rebate, or waiver of any charge to its affiliates, it must electronically post a notice.

Disclosure and Information Standards.  A utility may not provide customer information to affiliates exclusively, and without customer consent.  Any non-customer specific non-public information the utility makes available to its affiliates must be contemporaneously available to all other service providers.  A utility may only provide information on its affiliates to its customers with a Commission-approved list of service providers.  A utility must maintain records of all transactions with its affiliates, maintain a record of all contracts and related bids related to its affiliates, and may not favor its affiliates in providing customers with advice or assistance.

Separation.  A utility and its affiliates must be separate corporate entities, keep separate books and records, may not share plants, facilities, equipment or costs, and may not make joint purchases of goods and services associated with traditional utility merchant function.  A utility may share with its affiliates certain joint corporate oversight, governance, support systems, and personnel.  A utility may not trade upon, promote, or advertise its affiliates association with the utility, nor allow the affiliate to trade upon, promote, or advertise their affiliation with utilities.  If a utility shares its name or logo with an affiliate, that affiliate must disclose in plain legible or audible language that the affiliate is not the same company as the utility, is not regulated by this Commission, and that the customer does not have to buy the affiliate's products to continue to receive services from the utility.
  In addition, a utility and its affiliates may not jointly employ the same employees, including Board of Directors and corporate officers, except in specified circumstances.  Any movement of employees between a utility and its affiliates must meet enumerated provisions, including the payment of a transfer fee.

D.98-08-035 explicitly modified the rules concerning movement of employees from a utility to its affiliates by, among other points, permitting utility affiliates to use utility employees for certain out-of-state projects on a temporary basis.

Regulatory Oversight.  Each utility was required to file a compliance plan with the Commission demonstrating that it had adequate procedures in place to preclude the sharing of information with its affiliates prohibited by the Affiliate Rules.  A utility must notify the Commission of any new affiliate, have an audit performed every year, and make witnesses available to testify before the Commission.

Utility Products and Services.  New products and services must be offered through affiliates, unless they satisfy the Affiliate Rules and are approved by the Commission.  The Affiliate Rules specify the requirements to be met for approval of a new category of nontariffed products or services. 

5. Energy Division Workshop Report

Pre-workshop comments were filed by the “Joint Utilities,” comprised of Southern California Edison Company (Edison), Pacific Gas and Electric Company (PG&E), San Diego Gas & Electric Company (SDG&E), and Southern California Gas Company (SoCalGas); Southwest Gas Corporation (SWG); Wild Goose Storage, Inc.; The California Cable Television Association (CCTA); and the Office of Ratepayer Advocates (ORA).  The July 18, 2000, workshop was attended by the Joint Utilities, SWG, CCTA, ORA, Enron Corporation (Enron), Sierra Pacific Power Company (SP), Utility.com, and the Coalition of Utility Employees (CUE).  Post-workshop comments were filed by the Joint Utilities, SWG, CCTA, ORA, and Enron.  Reply comments were filed by the Joint Utilities, Enron, and the Alliance for Retail Markets (ARM).

The attached workshop report sets forth with more particularity the positions of the parties on specific Affiliate Rules.  In summary, the larger utilities criticize the Affiliate Rules as being too complex and imposing an unreasonable burden on all parties(including the Commission.  They argue that many of the rules need to be restricted or eliminated, and the Rules that are kept need to be clarified and simplified.  In addition, the utilities posited many changes for leaning-up and consolidating the Affiliate Rules.

The smaller utilities focused on changes to the Affiliate Rules that affected their own operations and situations.  The other parties, including ORA, a consumer advocacy organization, were generally supportive of the Rules as written.  ORA still feel the Rules are needed to ensure a level, competitive playing field as energy markets continue to grow, so as to prevent the transfer of market power from the utilities to their affiliates.

6. Proposed Changes

After reviewing the workshop report and associated comments, we propose that the following rules be modified as they may be inadequate, unnecessarily cumbersome, or unreasonably expensive to implement.

Rule I – Definitions.  Combine the list of definitions from R.92-08-008 [Affiliate Transaction Reporting Requirements] with the definitions from D.97-12-088 [Affiliate Transaction Rules] to ensure consistency.

Rule II – Applicability.  Expand the Affiliate Rules to include the telecommunications affiliates.

Rule IV.C – Service Provider Information.  No longer require the utilities to create a service provider list, but instead allow the utilities to refer customers to the yellow pages when they inquire about an affiliate.  Reexamination of this rule is supported by the utilities’ statements that the yellow pages is what customers prefer.

Rule IV.D – Supplier Information.  Clarify this Affiliate Rule to reduce confusion regarding possible redundancy with Rule IV.B and conflicts with Rule V.D.

Rule IV.F – Record Keeping.  No longer require utilities to maintain contemporaneous records documenting all tariffed and nontariffed transactions with their affiliates and make information available for third party review.  Review of this Affiliate Rule is warranted by the utilities’ representation that only one request for the information has been received.

Rule V.E - Corporate Support.  Clarify this Affiliate Rule to reduce confusion regarding oversight, governance, support systems, and personnel.

Rule V.F.1 – Corporate Identification and Advertising.  Investigate whether this rule is unnecessary, as the utilities suggest, or whether it needs to be strengthened, as ORA proposes.

Rule V.G2b – Employees.  Investigate whether this Affiliate Rule, which restricts employee movement between the utility and its affiliate, unreasonably hurts employees, as well as the utilities.  The utilities argue that changed circumstances in the labor market justifies a relook of this Rule.

Rule VI.B – New Affiliate Compliance Plan.  Many commentators referenced problems with this Affiliate Rule.

Rule VI.C – Affiliate Audit.  We will revisit whether the yearly requirement for an affiliate audit is still justified.

Rule VII – Non-Tariffed Goods and Services.  Commission staff recommends bifurcating this OIR so that our relook of this rule, Rule VII, will be separate and distinct from our review of the remainder of the Affiliate Rules.  The bifurcation is supported by the fact that Rule VII has little commonality with Rules I through VI.

Style Changes – The utilities proposed numerous changes to the Affiliate Rules that they characterize as just word changes due to style differences.  The Commission recommends not making any style edits at this time.

7. Preliminary Scoping Memo

Rule 6(c)(2) of our Rules of Practice and Procedure
 provides that the OIR “shall preliminarily determine the category and need for hearing, and shall attach a preliminary scoping memo.”  This OIR is preliminarily determined to be quasi-legislative, as that term is defined in Rule 5(d).  This OIR is exploratory.

The scope of this OIR is to initiate a process that provides interested parties and stakeholders with an opportunity to present comments and criticisms on the existing Affiliate Rules and Reporting Requirements and to suggest amendments, revisions, or improvements to the Rules.  We are most interested in empirical evidence that justifies the changes.  It is our intent to gather information to assist us in framing the issues and developing proposals for future reforms to the Affiliate Rules and Reporting Requirements.

Respondents and interested parties are to submit comments and suggestions to the Commission by March 1, 2001.

This proceeding is categorized as quasi-legislative.  Therefore, one of the purposes of the PHC will be to determine whether formal hearings, either involving legislative facts
 or adjudicative facts,
 will be necessary.  Parties should also discuss in their pre-PHC comments whether such hearings are necessary.  In accordance with Rule 6.3 and 6(c)(2), we provide a tentative schedule.  Once it is determined whether or not hearings are necessary we will issue another scoping memo with a more complete schedule.

Schedule


OIR issued
January 4, 2001


Comments
March 1, 2001


PHC
March 14, 2001


Hearings
June, 2001


Final Decision
October, 2001

Any person who objects to the preliminary categorization of this proceeding as rulemaking or to the preliminary schedule, shall raise such objections by filing an objection 10 days before the first PHC is held in this proceeding.

Consistent with Rule 6(e), we expect this proceeding to be concluded within 18 months.

Richard Bilas shall be the assigned Commissioner, and Carol A. Brown is the assigned Administrative Law Judge.

8. Ex Parte Communications

This proceeding is subject to Rule 7, which specifies standards for engaging in ex parte communications and the reporting of such communications.  Because we have preliminarily categorized this proceeding as quasi-legislative, pursuant to Rules 7(a)(4) and 7(d), ex parte communications will be allowed without any restrictions or reporting requirements until the assigned Commissioner makes an appealable determination of category as provided for in Rules 6(c)(2) and 6.4.  Following the Commissioner’s determination, the applicable ex parte communication and reporting requirements shall depend on such determination unless and until the determination is modified by the Commission pursuant to Rule 6.4 or 6.5.

9. Service List

The service list from R.97-04-011/I.97-04-012, and D.93-02-019 shall be used until the initial service list is developed for this proceeding.  In addition, all of the participants from the July 18, 2000 ED workshop will also be on the initial service list.  A new service list shall be developed at the preliminary PHC.  Persons who want to become a “party” to this proceeding shall appear at the PHC, or at the formal hearing, and fill out the “Notice of Party/Non-Party Status” form (appearance form).  Please include an e-mail address if available.

Those persons who do not want to be parties and only want notice of the hearings, rulings, proposed decisions, and decisions may either appear at the PHC or the formal hearing and fill out an appearance form, designating their status as “Information Only.”  Or parties may mail a written request to the Process Office requesting that they be added to the service list for information only.  Please provide an e-mail address if available.

Those persons employed by the State of California who are interested in this proceeding may be added to the “state service” section of the service list either by appearing at the PHC or the formal hearing and filling out an appearance form, or they may mail a written request to the Process Office requesting that they be added to the state service list.  Please provide an e-mail address if available.  All of the names appearing on the state service list shall be served with all documents that parties may submit or file in connection with this proceeding.

The Process Office shall develop an initial service list based on the appearances at the first PHC.  This initial service list shall be posted on the Commission’s web site, www.cpuc.ca.gov, as soon as is practicable.  Choose “Service Lists” on the “Quick Links” bar.  The service list for this proceeding can be located in the “Index of Service Lists” by scrolling to the application number.  To view and copy the electronic addresses for a service list, download the comma-delimited file, and copy the column containing the electronic addresses.  The Commission’s Process Office periodically updates service lists to correct errors or to make changes at the requests of parties and non-parties on the list.

Any party interested in participating in this OIR who is unfamiliar with the Commission’s procedures should contact the Commission’s Public Advisor’s Office in Los Angeles (213) 649-4782, or by e-mail (public.advisor.la@
cpuc.ca.gov), or in San Francisco (415) 703-2074, or by e-mail (public.advisor@
cpuc.ca.gov).

10. Service by Electronic Mail

a. Service

All appearances must serve all parties and state service participants on the service list.  Rule 2.3(b) provides that the ALJ may direct that service be made by electronic means.  I will require all appearances that can provide the Commission with an electronic mail address to serve documents in this proceeding by electronic mail, and in turn, to accept service by electronic mail.  Service by electronic mail will be used in lieu of paper mail where an electronic address has been provided.  Any appearance, or state service participant, who has not provided an electronic mail address shall serve and take service by paper mail.  Service by mail is described in Rule 2.3(a).

This ruling does not change the rules regarding the tendering of documents for filing.  Documents for filing must be tendered in paper form, as described in Rule 2, et seq.  Service on the Commission, including the assigned ALJ, cab@cpuc.ca.gov, and Commissioner, rb1@cpuc.ca.gov may be by electronic mail.

b. Electronic Service Protocols

A sender may serve a document by electronic mail by attaching the document to a note.  The subject of the note accompanying the document should include the proceeding number and identify the party sending the document.  Within the note, the word processing program used for the document should be noted.  If the electronic mail is returned to the sender, or the recipient indicates to the sender that it can not open the document, the sender shall immediately serve that party by paper mail.  Documents saved and sent in Microsoft Word 6.0 are readily opened by most recipients.

Therefore, IT IS ORDERED that:

1. An Order Initiating Rulemaking (OIR) is instituted on the Commission’s own motion to gather information and to conduct a study as to ways to amend, revise, and improve the Affiliate Transaction Rules adopted in Decision (D). 97‑12-088, and amended in D.98-08-035 and other Decisions, as required by Ordering Paragraph 10 in D.97-12-088.

2. Affiliate transaction Rule VII, Non-tariffed Goods and Services, will not be considered in this OIR, but will be the subject of a separate proceeding.

3. This OIR will also review the interim Affiliate Reporting Requirements for electric, gas, and telephone utilities as set forth in D.93-02-019, 48 CPUC2d 163.

4. All electric and gas utilities regulated by this Commission are made respondents to this proceeding.

5. The Executive Director shall cause this OIR to be served on respondents and on the service list in D.97-12-088, D.98-08-035, and D.93-02-019.  Respondents and interested parties shall use this temporary service list for service of comments and reply comments prior to the first Prehearing Conference (PHC).

6. An initial service list for this proceeding shall be created by the Process Office and posted on the Commission’s website (www.cpuc.ca.gov) as soon as it is practicable after the first PHC.  Parties may also obtain the service list by contacting the Commission’s Process Office at (415) 703-2021.

7. The category of this OIR is preliminarily determined to be “quasi-legislative” as that term is defined in Rule 5(d) of the Commission’s Rules of Practice and Procedure.

8. Respondents shall and interested parties may submit comments or prepared testimony on the issues identified in this OIR, by March 1, 2001, unless changed by an assigned Commissioner’s ruling.

9. Any person who objects to the preliminary categorization of this OIR, the need for hearing or workshops, or to the preliminary schedule, shall raise such objections by filing an objection 10 days before the first PHC is held in this proceeding.

10. A PHC shall be held on March 14, 2001, at 10:00 a.m. in the Commission’s State Office Building, 505 Van Ness Avenue, San Francisco, California.

11. Persons interested in this proceeding shall follow the procedures described in this OIR to get on the service list.

12. All appearances that have provided the Commission with an electronic mail address shall serve documents in this proceeding by electronic mail, and in turn, shall accept service by electronic mail.  Service by electronic mail will be used in lieu of paper mail where an electronic address has been provided.  The electronic service protocols described in this ruling shall be observed.

Dated 




, at San Francisco, California.

Please refer to Acrobat Version for
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ATTACHMENT B

Affiliate Transaction Rules Review

Workshop Report

July 18, 2000

The Commission issued the current Rules that govern transactions between California’s energy utilities and their unregulated affiliates that provide energy-related products or services on December 17, 1997.  Decision (D.) 97‑12‑088, as modified by D.98-08-035, and other decisions, under R.97‑04‑011/I.97-04-012, established the Rules.  Ordering Paragraph 10 of this Decision also requires that the staff initiate a review of the Rules before the end of 2000.  To this end, the assigned Administrative Law Judge issued an Order on June 19, 2000 which set a workshop where the interested parties could relate their experiences under these Rules, and where they could discuss their suggested changes, additions to, or deletions from the Rules.  The parties were also instructed to file comments and replies both before and after the workshop.  This report summarizes the positions and arguments of the various parties, as expressed during the workshop and in the filings.

Comments were filed on July 14, 2000 by the “Joint Utilities,” comprised of Southern California Edison Company (Edison), Pacific Gas and Electric Company (PG&E), San Diego Gas and Electric (SDG&E), and Southern California Gas Company (SoCalGas); Southwest Gas Corporation (SWG); Wild Goose Storage, Inc. (WGS); the California Cable Television Association (CCTA); and the Office of Ratepayer Advocates (ORA).
  The workshop was attended by the Joint Utilities, SWG, CCTA, ORA, WGS, Enron Corporation (Enron), Sierra Pacific Power Company (SP), Utility.com, and the Coalition of Utility Employees (CUE).  Post-workshop comments were filed on July 28, 2000 by the Joint Utilities, SWG, CCTA, ORA, and Enron.  Reply comments were filed on August 4, 2000 by the Joint Utilities, Enron, and the Alliance for Retail Markets (ARM).

Generally, the larger utilities argue that these Rules, while successful in preventing cross-subsidy and providing “a level playing field” for entrants in these emerging markets, are too complex and impose an unreasonable burden on all the parties, including the Commission, in their interpretation and implementation.  The Joint Utilities argue that the Rules should be clarified and simplified, while retaining the underlying principles driving their creation in this proceeding.  In addition, the Joint Utilities press for the sharp restriction or elimination of some Rules or their components, using many of the arguments put forward by the utilities and their allies in this proceeding in 1997.  They point out that the direct access market has not developed as originally expected when the Commission put forward its ideas to restructure the electricity markets.  In fact, PG&E Energy Services and Edison Source have withdrawn from the market.  The Joint Utilities argue that this lessens the need for strict rules designed to separate the utility from its unregulated affiliates.  Finally, they suggest several changes to the Rules which they characterize as clean-up, consolidation, and housekeeping.

The smaller utilities generally had comments that were more narrowly focused on their own operations and situation.  WGS, for instance, continued to support D.99-02-002 which exempted the company from these Rules.  SP believes that the Rules should be limited to in-state transactions of affiliates generating or selling electricity, and that the affiliate audit should be every three years instead of yearly.  SWG adopted the proposed changes suggested by the Joint Utilities for this workshop.

The other interested parties who expressed an opinion (Enron, ORA, CCTA, and ARM) are generally supportive of the Rules as they are written.  They argue that the Rules have worked and that energy-related markets are continuing to emerge and grow, requiring Rules to prevent the transfer of market power to utility affiliates entering these markets.  They believe that this OII/OIR should not be used to reargue or relitigate these Rules, but that the Rules should be reviewed in light of actual experience under their administration.  They point out that the Commission has already modified and clarified the Rules in response to petitions filed by the utilities, filings that pointed out some of the practical problems presented by the implementation of the Rules.  They fear that the Joint Utilities will attempt in this proceeding to go beyond practical experience, or response to “changed circumstances,” and present arguments that were considered and rejected by the Commission in R.97-04-011/I.97-04-012, and point to the Joint Utilities filings in preparation for this workshop.  For instance, ARM claims that “[t]he UDCs are attempting to hijack this proceeding and put it into a time machine.”  (ARM, p. 2)  Most of these parties do not want the initial proposals of the Joint Utilities to set the pace for this proceeding, and fear that all discussion will be in reaction to these proposals.

CCTA is the only non-utility interested party to suggest specific changes.  They argue that Rule II.B should be expanded to include affiliates who provide telecommunications or other communications-related services as covered by the Affiliate Transaction Rules.  The balance of CCTA’s recommended changes is for Rule VII, which covers non-tariffed products and services.  These proposed changes address the exercise of market power by energy utilities.

Positions on specific Rules

Rule I – Definitions.   The Joint Utilities recommend that most definitions contained in Rule VII.B be moved to Rule I.  Rule VII (Utility Products and Services) was added to this proceeding late in the development of these Rules, and addresses production by the utility rather than relations between the utility and its affiliate.  Thus this Rule has its own section of definitions separate from Rule I.  The Joint Utilities recommend that the definitions for “category,” “products” (which they expand to “products and services”), and “tariff” be moved from Rule VII to Rule I.  They recommend that the definition of a product or service that was “existing” as of the implementation date of the Rules be removed as no longer necessary.

In addition, the Joint Utilities recommend that some definitions found in D.93-02-019, which adopted interim reporting requirements for electric, gas, and telephone utilities for their transactions with their utilities, be incorporated into these definitions.  They would bring the definitions of “allocated cost,” “fair market value,” and “transaction” into Rule I.  They would not incorporate the definitions for “intangible asset,” “intellectual property,” “tariffed service,”
 “transfer price,” “company,” “affiliated entity,” “controlling corporation,” “subsidiary,” “affiliate,” “securities,” and “regulated subsidiary,” which are listed in D.93-02-019, but provide no rationale for these particular omissions.  The Joint Utilities characterizes these as well as many other recommendations as housekeeping changes.

Rule II – Applicability.  The Joint Utilities would shorten Rule II.B to the following:  “These Rules apply to all utility transactions with affiliates which, within California, provide retail or wholesale gas or electric commodity products or services.”  The existing Rule does not limit applicability to those utility affiliates with California operations.  Further, the covered affiliates currently include those who not only provide the commodity that is sold by the utility, but those who provide a product that uses the commodity or who provide a good or service that relates to the use of the commodity.  The Joint Utilities argue that the existing definition is too broad and vague, that it currently could exclude “categories of affiliate transactions that do not raise competitive concerns.”  (Joint Utilities’ Comments, p. 15)  They do not elaborate on how the Commission would determine which transactions “raise competitive concerns.”  The Joint Utilities also refer to D.00-06-019, which granted Sempra Communications authority to offer facilities-based local exchange telecommunications service.  In this decision the Commission said that these Rules do not apply to Sempra Communications, and that Rule II.B “was not defined to include services in completely different industries, such as telecommunications.”  (D.00-06-019, op slip, p. 9)  The Joint Utilities argue that their recommended changes to this Rule are consistent with this decision “and eliminate ambiguity in the original wording.”  (Joint Utilities Comments, p. 16)

SP agrees with the Joint Utilities’s suggested treatment for this Rule.  They argue that the Rule is too broad and onerous and they would limit application to the California operations of energy marketing affiliates.

CCTA argues that Rule II.B should be expanded, not limited, and that it should include telecommunications affiliates as being covered by the Rules.  CCTA asserts that this particular issue was not developed adequately during the discussions leading up to these Rules, as the Commission was operating under a time constraint.  CCTA refers to pp. 13-15 of the decision, wherein the Commission writes:

We originally narrowed the scope of the proceeding, in part, so we could adopt Rules by December 31, 1997.  We wanted to address the types of affiliate transactions over which we have the most concern in the near term.  We did not indicate whether or not another proceeding would follow to address utility transactions with affiliates who provide services other than energy or energy-related services.  (D.97-12-088, slip op., p. 14)

CCTA thinks that this review of the Rules is the appropriate forum in which to develop the record adequately so that the Commission can determine if telecommunications affiliates should be covered by the Rules.  The organization argues that the utilities are now entering the telecommunications markets with their own affiliates, and that this protean environment requires that the Commission take steps to prevent the utilities from leveraging their market power in these markets:

The Commission should be concerned about this potential abuse of market power not only because it will harm captive energy customers, but also because the Commission is responsible for regulating intrastate telecommunications markets.  Indeed, the Commission has the same duty in this regard to constrain abuses of market power by the IOUs which harm emerging competition in telecommunications as it has to constrain similar conduct by Pacific Bell or GTE California.  

(CCTA Pre Workshop Comments, p. 4)

The utilities point out that this issue was handled in D.00-06-019, as mentioned above.  The utilities argue that the application of these Rules to specific products or services, such as the use of utility right-of-way for telecommunications uses, is an inappropriate subject for this proceeding.  They suggest that the more appropriate venues are the Commission’s OII/OIR into Local Exchange Service Competition, or the Affiliate Transaction Rules complaint procedures.  (Joint Utilities Reply Comments, pp. 9-10)

During the workshop, one of the utility representatives said that the proposal to include telecommunications affiliates under the scope of the Rules would be similar to including affiliates that produce Mars candy bars.  He argued that the Commission purposefully limited the application of these Rules to affiliates most likely to benefit from the transfer of market power from utilities, specifically those providing energy-related products and services.  CCTA responds that the Commission’s jurisdiction does not extend to food production, but does include telecommunications.  “The market power that the IOUs derive from existing utility operations can just as easily” be exercised in the telecommunications markets as they can be in the energy markets.  (CCTA Comments on Workshop, p. 3)  In fact, CCTA suggests that it may not matter what market is served by an affiliate as “cross-subsidy is equally harmful to ratepayers, whether it is an energy, telecommunications or a candy bar affiliate . . . ”  (ibid.)

Rule III – Nondiscrimination.  The Joint Utilities would change several Rules in this section.  They characterize their changes as simplification and housekeeping.  They also say that the nondiscrimination Rules, as well as their implementation, have not been controversial.  They would combine Rule III.C (No tying of services) and III.D (No assignment of customers) into Rule III.A, while at the same time simplifying the language of Rule III.D.

The Joint Utilities would eliminate Rule III.B, claiming that it is unnecessary, it duplicates other Rules, and that the wording in Rule III.B.1 is stronger.
  Rule III.F (Affiliate Discount Reports) is combined into Rule III.B.2.  In addition, the requirement of notice on the utility’s electronic bulletin board is changed to “contemporaneous” from “within 24 hours.”

Rule III.E (Business Development and Customer Relations) would be changed by the Joint Utilities to be limited to actions within California.  The Joint Utilities argue that the utilities do not exert market power outside of California.  The restriction on the sharing of market analysis and other reports, Rule III.E.4, would be eliminated, the Joint Utilities arguing that this is already covered by Rule IV.B.

Rule IV – Disclosure and Information.  The Joint Utilities would change Rule IV.A to apply to utility transactions with affiliates “[e]xcept as otherwise provided in public law or CPUC regulation,” but they do not explain this change.  They would also allow customers to provide electronic consent for the release of information, and would change “customer information” to “customer-specific information,” saying that aggregate non-public information is addressed by Rule IV.B.

The Joint Utilities would change the title for Rule IV.B to “Information Sharing.”  They argue that the Rule should be simplified and clarified.  They would limit the prohibition on sharing information to “non-public,” removing the “including but not limited to” wording.  They would limit the non-sharable information to that which “could provide an unfair competitive advantage,” but do not suggest how the Commission would make this particular distinction.  The Joint Utilities would prohibit the parent from transferring prohibited information to affiliates.  They would also remove the current requirement that, if it is necessary to transmit proprietary information to the affiliate to perform permitted corporate support services under Rule V.E, that such use is limited to these permitted services.  Finally, they expand the permissible use of proprietary information to include transactions under Rule V.D (Joint Purchases).

Rule IV.C now prohibits the utility from giving information about its affiliates that are covered by these Rules to customers, unless the utility also provides a list of information about other service providers in the service territory.  This is to emphasize the separation between the utility and its affiliates, and to prevent the utility from speaking for the affiliate.  The Joint Utilities say that this “List Rule” has been difficult to interpret and has not necessarily been helpful to customers.  In most cases, the utility has simply referred customers to the Yellow Pages, as allowed in the Rule.  Customers have been frustrated when the Call Center has declined to provide information about an affiliate.  The Joint Utilities want to be able to respond to customer requests for factual information without having to send them a list or simply refer them to the Yellow Pages.

The Joint Utilities would change the title of Rule IV.C from “Service Provider Information” to “Customer Requests for Information.”  They would rewrite the entire Rule, allowing the utility to provide information about its affiliates to customers who ask for such information.  Only in the specific case when the customer requests information about the utility’s energy marketing affiliate would the utility be required to refer to information about the affiliate’s competitors, and this information would be provided by the Commission (likely through the internet site listing ESPs).

Rule IV.D requires that, if the utility gives out information received from its unaffiliated suppliers, it must first get “written affirmative authorization” from these suppliers.  Further, the utility must not actively solicit the release of this information exclusively to its own affiliate.  The Joint Utilities argue that this Rule should be eliminated because it is redundant with Rule IV.B, it conflicts with the requirements of Rule V.D (Joint Purchases), and that its language has been difficult for the utilities to interpret.  The Joint Utilities believes that Rule IV.B sufficiently protects the Commission’s interests in this area.

The Joint Utilities would limit application of Rule IV.E to their ESPs, and specify that the utility shall not give “provider-specific” advice to customers regarding their affiliates.  In other words, the prohibited advice would be that which applies only to the affiliate and does not consist solely of general facts about the market or its incumbents.

The Joint Utilities argue that Rule IV.F (Record Keeping) be eliminated in its entirety, as they believe they are addressed sufficiently elsewhere in various portions of the Rules or in other Commission Decisions, such as the Interim Reporting Requirements from R.92-08-008.  The Joint Utilities say that they have received only one request for information under Rule IV.F, and argue that the Rule is unnecessary, unused, and superfluous.

Rule V – Separation.  The Joint Utilities would rewrite Rule V.C (Sharing of Plant, Facilities, Equipment or Costs) to make it generally permissive rather than prohibitive.  For instance, instead of prohibiting the shared use of computer or information systems except to perform corporate support functions under Rule V.E, the Joint Utilities would allow sharing as long as “appropriate firewalls or other security measures” are in place.  The existing Rule prefers that the utility and affiliate use separate buildings, but if they need to share a building they must be divided by separate elevator banks.  The Joint Utilities would allow sharing of buildings as long as the entities “have separate floors or security-controlled access.”

The Joint Utilities argue that these changes are non-substantial clarifications.  They say that firewalls are accepted and effective methods to ensure security.  They say that “separate elevator banks” in a shared building are not necessary and have not been used by any of the Joint Utilities.

Rule V.D (Joint Purchases) prohibits joint purchases of goods and services “associated with the traditional utility merchant function,” and lists examples of permitted and non-permitted joint purchases.  The Joint Utilities argue that the Rule should be rewritten to specify the things that cannot be purchased jointly.  The Joint Utilities would simplify and restrict the scope of the prohibited joint purchases to “gas and electricity intended for resale in California, transportation and storage capacity, and electric transmission and distribution services, and systems operations.”  The Joint Utilities would limit the application of this Rule to California operations, and eliminate the prohibition against joint purchases of marketing.  They argue that joint marketing is already dealt with sufficiently elsewhere in the Rules, but do not explain their proposed limitation of this Rule to resale of gas and electricity in California.

The Joint Utilities generally support Rule V.E (Corporate Support), which allows the sharing of joint corporate oversight, governance, support systems, and personnel for certain categories of corporate support.  They propose that the list including functions that may be shared be expanded significantly, while those functions not allowed to be shared be reduced to a smaller and specified list.  They would move employee recruiting, engineering, hedging and financial derivatives and arbitrage services (other than energy-related), and commodity purchasing for resale outside of California from the prohibited list to the permitted list, and add meter reading to the prohibited list.  They argue that these changes “reflect primarily the Joint Utilities’ established and audited practices.” (Id., p. 24)  They also say that these changes reflect Commission clarification and guidance.

At the workshop, Enron objected to the inclusion of “engineering” into the list of functions that may be shared, and ORA expressed concerns about the inclusion of the Regulatory Affairs function.

While ORA does not support this particular expansion of permitted functions under Rule V.E, it does agree that the current Rule as written “can lead to ambiguity and confusion.” (ORA’s Pre-Workshop Comments, p. 2)  They urge the parties to “focus on potential revisions to this Rule to provide more clarity and alignment with” the Commission’s intent.

Rule V.F.1 (Utility Name and Logo) has proved to be especially troublesome to the Joint Utilities.  The Rule currently requires that, if an affiliate uses the name or logo of the utility, it must provide a specified disclaimer that announces the separation between the utility and the affiliate.  They have filed opposition to this Rule in the courts, they argue that the Commission itself has found the Rule to be unconstitutional in D.99-09-033, and note that the Commission has yet to act on the utilities’ interpretation of the Rule contained in their compliance plans.

The Joint Utilities propose to eliminate any specified disclaimer, but to require that the affiliate “apprise its customers . . . that the affiliate is not the same entity as the utility, and that the Commission does not regulate” the affiliate, before entering into a contract with the customer.  Thus the disclaimer would no longer be required on advertising or other marketing materials, and the specific wording of the disclaimer is apparently left to the discretion of the utility.  The Joint Utilities argue that this proposal conforms to “the Commission’s clarifications granted to date and its underlying purpose.”  (Joint Utilities Comments, p. 25)  They also point out that we are several years into the restructuring of the energy markets and argue that the need for this separation Rule diminishes as the new markets grow.  Further, the retail energy market has not developed significantly, and the energy affiliates of PG&E and Edison have withdrawn.  They argue that this indicates that the disclaimer Rule has not been a factor in the market.

They also argue that there are existing federal and state laws that prohibit false advertising, making this Rule unnecessary.  Further, the other Rules of Section V prevent the affiliates from exploiting their relationship with the utility in their marketing efforts, which also makes Rule V.F.1 redundant.  The Joint Utilities also argue that the stated purpose for this Rule is to prevent customers from being confused or misled about the relationship between utility and affiliate.  Thus, their proposed change to require a disclaimer only before entering into a contractual agreement is still sufficient to satisfy this goal, while being less intrusive.  Finally, the Joint Utilities state that “the wording, type size, and placement requirements are unreasonably burdensome.”  (Id., pp. 27-28)

This change to Rule V.F.1 was opposed by many of the non-utilities at the workshop.  Some said that the requirement for the disclaimer, as proposed by the utilities, comes too late in the marketing process, and that it should be required while the products are being advertised rather than later when the contracts are signed.  ORA expressed concerns that this proposed Rule may not be adequate when the market for energy services heats up.

The Joint Utilities propose to eliminate Rule V.F.2, but do not refer to this deletion in its explanatory text.  They propose no change to Rule V.F.3.

The introductory paragraph to Rule V.F.4 states:

A utility shall not participate in joint advertising or joint marketing with its affiliates.  This prohibition means that utilities may not engage in activities which include, but are not limited to the following:

The Joint Utilities would delete the introductory paragraph to Rule V.F.4, arguing that its prohibitions “are stated more strongly and in more detail” in the balance of the Rule.
  (Id., p. 28)  They also argue that the limitation of Rule V.F.4.c to joint activities within California should be expanded to the entire Rule.  They would change the Rule to allow utilities to attend sales meetings with affiliates and existing or potential customers, without explanation.  They argue that Rule V.F.4.b is too broad in its reference to “joint activities” and would simply specify the prohibited categories.

The Joint Utilities recommend that Rule V.G be relaxed to allow sharing of directors and officers between utility and affiliate, with the exception of the Chief Operating Officer (COO).  They argue that the prohibition against sharing officers other than the COO is “unnecessary given the balance of the affiliate transaction rules – particularly those prohibiting preferential treatment and disclosure of non-public information.”  (Id., p. 30)  They say that sharing directors and officers is necessary if they are to “discharge their fiduciary responsibilities.”  (Id.)

The Joint Utilities recommend that the word “specific” be removed from Rule V.G.1.  They argue that, while a corporate officer may verify the overall adequacy of the company’s systems to ensure compliance with the Rules, it is unrealistic to expect the officer to verify the adequacy of the specific mechanisms.  ORA disagrees, saying that this Rule is actually inadequate as written, and that a showing of the specific mechanisms should be required, not just a signature of the officer.

The Joint Utilities argue that the various “residency requirements” of Rule V.G.2.b be loosened to allow employees to transfer between utility and affiliate with more flexibility.  The utilities argue that the increasingly tight labor market makes it more likely that a skilled employees, who left for an affiliate but subsequently changed his or her mind, would be lost to another firm if they had to wait a significant period of time to return to the utility.  Further, they would limit the application of the Rule to employees most likely to have proprietary and market-sensitive data, employees who have been involved in marketing within the prior six months.  They would also exclude non-exempt and union workers in marketing positions.  They argue that there are a “relatively small number” of employees who transfer between utility and affiliate, and thus the impact of this Rule is not great.

The Joint Utilities recommend that the fee an affiliate must pay the utility when it hires a utility employee should be lowered.  They suggest that the fee be reduced from the current 25% of the employee’s total yearly compensation to 25% of the employee’s salary.  They would also exclude union and non-exempt employees from this fee entirely.  The Joint Utilities do not give a rationale for these particular changes, other than their general argument that the fee puts workers and affiliates at a competitive disadvantage in their respective markets.

Currently, the utility is allowed to demonstrate that a lesser fee would be appropriate for a particular class of employee, down to a minimum of 15%.  This lower bound would be eliminated by the Joint Utilities, without explanation.  Further, the Rules allow for employees whose positions were affected by electric industry restructuring to be exempted from this fee, under certain circumstances, as long as the employee is transferred by the end of 1998, and the Board of Directors certify that the employee is in fact affected by restructuring.  The Joint Utilities would remove this deadline and required certification, and add employees affected by gas restructuring.  The utilities say that these changes are needed because the language in this portion of the Rules is “obsolete.”  Rule V.G.2.c exempts employees transferred to the holding company or another affiliate to perform corporate support functions “during the initial implementation period” of the Rules.  The Joint Utilities would replace this Rule with wording that is designed to prevent transfers to the holding company or non-covered affiliate in an attempt to circumvent this Rule.  Once again, the Joint Utilities characterize the present wording of this Rule as “obsolete.”

Rule V.G.2.e restricts the temporary or intermittent transfer of employees to affiliates.  The Joint Utilities would limit this prohibition to affiliates operating in California, where concerns about abuse “are most critical.”  The Rule also limits the amount of time the employee can be used by the affiliate to 30%, but the Joint Utilities would increase this to 40% to provide “additional flexibility.”  They would also decrease the transfer pricing adder for temporary assignments to fully loaded cost plus 5% of direct labor cost, rather than the current minimum of the greater of 10%, or fair market value, for employees, and 15% for executives.  They Joint Utilities argue that this would be consistent with the transfer pricing Rule V.H.5, and would also increase opportunities for employees.

Rule V.H provides pricing guidelines for the transfer of goods and services between the utility and its affiliates.  Rule V.H.6 says that goods and services not produced by the affiliate for sale will be priced at the lower of fully loaded cost or fair market value.  The Joint Utilities would change this price to “no more than fully loaded cost.”  They say this is to allow affiliates to sell to the utility at below cost, and to obviate the need to determine fair market value.

Rule VI – Regulatory Oversight.  The Joint Utilities recommend that the Commission limit the requirements for updating their Affiliate Transaction Rules compliance plans found under Rule VI.A.  Under the current Rule, they must file annually when there has been a change in the compliance plan for some reason.  The Joint Utilities would require an update only if the change is “material” and “eliminates or modifies a procedure previously described in the compliance plan.”  They do not explain their reasons for recommending these changes.

Under Rule VI.B the utilities are required to notify the Commission immediately and serve an advice letter on all parties whenever an affiliate is created.  The Joint Utilities would remove the requirement that the notification to the Commission be “immediate,” and that the parties be notified through advice letter only if the new affiliate triggers a new compliance plan filing per their revised Rule VI.A.  They argue that Rule VI.B has resulted in several redundant and noncontroversial filings at the Commission, creating significant expense for the utilities.

ORA would have the Commission clarify the requirement in Rule VI.B that the utility “demonstrate” how it will implement these Rules with respect to the new affiliate.  The Energy Division has suggested that significant expansions of the affiliates, such as joint ventures or LLPs, be noticed as well.  Further, the Energy Division recommends that the Rule be rewritten to clarify that all new affiliates should be announced through this process to obviate the need of the utility to make the determination of whether the Rules apply to the new affiliate on its own.

The Joint Utilities say that their Affiliate Transaction Rules audits have been “almost entirely positive,” and that it is unnecessary to perform these audits each year.  They recommend that Rule VI.C be modified to require the audit every three years, and that notice of the audit be served on the interested parties, rather than the entire audit itself.  They are joined in this recommendation by SP.  ORA would be more comfortable with an audit every other year.

Rule VII – Utility Products and Services.  The Joint Utilities recommend that this Rule be used to exploit excess and otherwise unused utility capacity, such as leasing land under transmission wires or elsewhere.  They also recommend that this Rule be used to “serve, enable or otherwise support” its unregulated ESP affiliates as an aid in the development of the gas and electricity markets.

ORA argues that the Joint Utilities misses an important function of Rule VII, which is to ensure that “competitors are on equal footing” with the utility regarding the provision of an energy-related product or service.  (ORA Comments on Workshop, p. 4)  Further, they argue “[t]he Commission has an interest in protecting competition for all types of [non-tariffed products and services], not just those relating to energy.”  If the utility enters an unregulated market, develops the product, builds a customer base, and then transfers their business to an affiliate, ORA argues that the Commission has an interest to ensure that the utility does not act in an anticompetitive manner.

CCTA argues that the Joint Utilities are seeking “fundamental changes to Rule VII without offering any factual basis, change in circumstance, or policy reason in support of these changes.”  They point out that no record has been developed to support these changes, many of which are characterized by the Joint Utilities as housekeeping or clarifying.  (CCTA Comments on Workshop, p. 8)  They argue that this Rule is designed to prevent the abuse of market power by the utility and would like more emphasis on market power in the wording of various portions of this Rule.  They give suggested additions for the definitions (VII.B), the required characteristics of non-tariffed products and services (VII.C.4), and the required showing when applying for a new category of non-tariffed product and service (VII.E.1).

Rule VII.A states:  “General Rule:  Except as provided for in these Rules, new products and services shall be offered through affiliates.”  The Joint Utilities recommend that the Commission remove this entire Rule as they argue that it implies that it is not Commission policy to encourage the exploitation of surplus utility capacity to increase overall efficiency.  In addition, the Joint Utilities would add wording to Rule VII.C to emphasize this proposed change.

As discussed above, the Joint Utilities recommend moving the definitions from Rule VII.B to Rule I, which includes the definitions for the Affiliate Transaction Rules I through VI.

The Joint Utilities recommend that the Commission “streamline and expedite the approval process” for non-tariffed products and services.  Currently, under Rule VII.E.5, the utilities must seek Commission approval to offer such products and services “through the normal advice letter process.”  The utilities recommend that the Commission change the Rule to allow the utilities to begin offering the product or service 40 days after they submit the advice letter.  This approval process could be stopped only by Commission ruling.  The Joint Utilities claim that this recommendation is supported by P.U. Code Sec. 455 and the Commission’s General Order 96-A.

The balance of the Joint Utilities’s recommended changes to Rule VII are not supported through specific argument in their text, and are summarized below:

Rule VII.C describes the various products the utility may offer, both tariffed and non-tariffed.  The Joint Utilities recommend removing reference to tariffed products.  They would also change the wording on Rule VII.C.4.c, which requires that by offering the non-tariffed product or service, the cost, quality, or reliability of the utility tariffed products and services not be affected.  They would modify this to “a material adverse effect.” (Emphasis added)

Rule VII.C.4.e requires that the utility will not violate any “Commission policy regarding anticompetitive practices.”  The Joint Utilities would substitute the following phrase:  “will have no material adverse effect on competition in the natural gas or electric commodity markets.”  Thus the modifier “material” is added as above, and additionally the Rule’s application would be limited to the commodity markets, rather than to the markets for energy-related products and services, as it is in the Rules as currently written.  

As mentioned above, the utilities recommend that the Commission adopt a policy change and explicitly state that this Rule should be used to assist its affiliates engaged in the competitive energy markets.  In support of this policy change, the Joint Utilities would add a further type of acceptable non-tariffed product and service to Rule VII.C, specifically those “that provide support to the competitive natural gas or electricity markets, and that enable participants in these markets to become more efficient and effective competitors.”

Rule VII.D addresses requirements for the accounting for costs and revenues.  The Joint Utilities would still require mechanisms to allocate costs, but remove the requirement that costs be allocated to “each new product or service” to prevent cross-subsidy.  This would be left, apparently, to the discretion of the individual utility.  The two Rules requiring periodic reporting and periodic auditing are deleted in their entirety by the Joint Utilities.

Rule VII.E requires the utilities to file an advice letter with the Commission whenever they want to offer a new category of non-tariffed product or service.  The advice letter is to show various things, including 1) the amount of utility assets to be used in the production of this product or service; 2) a showing that this non-tariffed product or service will not threaten the cost, quality, or reliability of the tariffed goods provided by the utility; 3) a showing that these assets have not received competition transition charge recovery; and 4) a discussion of the market into which the utility is proposing to enter, including its degree of competitiveness and how this would be affected by the utility’s entry.  The requirement for these showings would be deleted by the Joint Utilities.  There is no discussion of these deletions.

Rule VII.E.1.e requires that the advice letter concerning the new non-tariffed product or service be served on the Affiliate Transaction Rules rulemaking proceeding, and “any other party appropriately designated by the Rules governing the Commission’s advice letter process.”  During the workshop the Energy Division noted that these lists do not necessarily include parties who are incumbents in the markets the utilities are trying to enter, as they are often outside the energy commodity or energy services markets.  For instance, some utilities are selling newspaper subscriptions to new utility customers.  The incumbent telemarketing companies are unlikely to be served under the requirements of Rule VII.E.1.e.  The Energy Division suggests that this may not satisfy the requirements for due process.  At the workshop the utilities expressed opposition to any expansion of this Rule, while non-utility participants were generally supportive.  SWG suggested that a Rule requiring a “good faith effort” at serving incumbents in the target market may be a workable alternative to one that required service to the entire market. 

Rule VII.E.2 allows utilities to start offering new products and services in 30 days if their advice letter is unprotested and the product or service is targeted to less than 1% of the number of customers in the utility’s customer base.  The Joint Utilities recommend removal of Rule VII.E.2 in its entirety, ostensibly to be consistent with their recommended changes to Rule VII.E.5, as discussed above.

Rule VII.F addresses non-tariffed products and services that were offered by the utilities before the inception of these Rules, December 17, 1997.  This Rule requires the utilities to submit a list of these categories to the Commission by January 30, 1998.  The Joint Utilities recommend removal of this entire Rule, probably believing that the passage of time has made it unnecessary.

Rule VII.H requires reports from the utilities concerning their non-tariffed products and services.  The Rule requires that these reports be served on the interested parties from the proceeding.  The Joint Utilities recommend that this be changed to allow them to post these reports on its web site and not serve them on the parties.  The Rule also requires the reports to contain a “description of the types and quantities” of the products and services sold, but the Joint Utilities would have the Commission remove this section.  The Rule also requires the utilities report the proportion of relevant utility assets used to provide this product or service, but the Joint Utilities would only require them to report whether the product or service “used more than 10% of the relevant utility assets or capacity.”

Rule VII.I allows the utilities to offer non-tariffed products and services to their affiliates only in compliance with the other Rules.  The Joint Utilities recommend that this be changed to “on the same terms they are offered to non-affiliates.”

Recommendations
Much of what has been filed so far has been no more than a re-argument of the positions taken during the Rulemaking proceeding.  The policy issues encompassed by the proposed Rules were thoroughly explored by the parties, the assigned ALJ, and the Commission.  However, circumstances may have changed, making an adjustment necessary.  Further, experience with these Rules may have shown them to be inadequate, unnecessarily cumbersome, or unreasonably expensive to implement.  For instance, the Commission responded to petitions to modify these Rules in D.98-08-035, changing some Rules that presented practical problems in their implementation. 

Therefore, the Energy Division recommends that Rules may be considered for modification if parties have shown the Rule to be ineffective or counterproductive, and their statements can be supported empirically.  Also, if the known facts concerning the relevant markets, products, or technologies have changed enough to invalidate or mitigate the conclusions reached during the Rulemaking proceeding, a change in a Rule may be appropriate.  These conditions are satisfied by information provided by the parties for the following Rules, and the staff makes the following recommendations:

· The staff recommends that proposed Rule changes based on arguments made during the rulemaking leading to these Rules, and not based on experience with the Rules or changed circumstances, be rejected.

· Style – The staff recommends that changes based entirely on language or style differences are not necessary and may lead to unanticipated differences or changes in the interpretation of the Rules.

· Rule I – Definitions.  If the proceeding is expanded to include R.92-08-008 (Affiliate Transactions Reporting Requirements), it would make sense to combine both lists of definitions to ensure consistency.

· Rule II – Applicability.  CCTA argues that the utilities are now entering the telecommunications markets, making it more likely that utility market power can be exercised to the advantage of their telecommunications affiliates.

· Rule IV.C – Service Provider Information.  The Joint Utilities argue that their experience has shown the service provider lists this Rule requires the utilities to create are not used by the customers. 

· Rule IV.F – Record Keeping.  The Joint Utilities say that they have received only one request for information under Rule IV.F, arguing that the Rule is unnecessary, unused, and superfluous.

· Rule V.E – Corporate Support.  Both the Joint Utilities and ORA argue that the wording of this Rule is not precise and leads to some confusion in its implementation.  They do not agree on the form of clarifications, however.

· Rule V.G.2.b – Employees.  The Joint Utilities argue that the labor markets have become increasingly tight, suggesting that the “residency” restrictions on employee transfers in this Rule hurt both the employee and the utility that is trying to retain experienced employees.

· Rule VI.B – New Affiliate Compliance Plans.  Several parties have pointed to practical problems with this Rule.  Whether it should be loosened, strengthened, clarified, or unchanged should be the subject of review by the Commission.

· Rule VI.C – Affiliate Audit.  The Joint Utilities argue that the yearly requirement for this report is unnecessary, according to their characterization of the findings of the auditors.

· Rule VII.E.1.e – Service list for new products and services advice letters.  The staff recommends that the utilities be required to serve the incumbents in the market into which the utility is entering, either directly or through their industry associations.

The staff also recommends that R.92-08-008, the affiliate transaction record-keeping proceeding, be combined with this OII/OIR, due to the interdependence of the subjects.

Further, there is little commonality between Rules I-VI and Rule VII (Non-tariffed Products and Services).  Rule VII is also the most controversial of the Rules, with the possible exception of Rule V.F.1.  The staff recommends that the Commission bifurcates this proceeding in order to address the issues of Rule VII separately.  There was much support for this among the parties in the workshop.

(END OF ATTACHMENT B)

�  The Affiliate Transaction Rules, including Rule VII, adopted in R.98-04-009, as modified by D.98-08-035 is attached to this Order as Attachment A.


�  Order Institution Rulemaking to Establish Standards of Conduct Governing Relationships Between Energy Utilities and Their Affiliates, D.97-12-088, slip op.  At p. 99.  I..97-04-011/R.97-04-012.


�  Ordering Paragraph 2 of D.99-05-011 which left in place the interim affiliate reporting requirements for electric, gas, and telephone utilities as set forth in D.93-02-019, 48 CPUC2d 163, specified that Commission staff should prepare a new proceeding no later than December 31, 2000, and that it should be prepared contemporaneously with the review of the affiliate transaction rules as directed in D.97-12-088, Ordering Paragraph 10.


�  A copy of the workshop report is attached to this rulemaking as Attachment B.


�  A limited rehearing of D.98-11-027 was granted in D.99-09-033 and this disclaimer requirement, as set forth in Rule V.F.1, was modified as it applies to Southern California Gas Company and San Diego Gas and Electric.  The Commission is now reviewing briefs from the parties to determine whether Rule V.F.1 should be revised so that the modification is applicable to all utilities.


�  Title 20 California Code of Regulations.


�  Rule 8(f)(3) defines “legislative facts” as general facts that help decide questions of law, policy and discretion.


�  Rule 8(f)(1) defines “adjudicative facts” as facts which answer questions such as who did what, where, when, how, why, or with what motive or intent.


� The Edison Electric Institute, a lobbying firm that supported the positions of the major energy utilities during the development of these Rules, wrote a letter to the Commission that stated that, while it was unable to participate in the Workshop or submit comments now, it reserved the right to participate later in this proceeding.


�  This definition is slightly different from the definition of “tariff” as found in Rule VII.  The definition in D.93-02-019 refers only to tariffs established by the Commission “and which are available to all customers meeting the requirements contained in the tariff.”  The definition in Rule VII is expanded to include tariffs established by the FERC, approved contracts, and “other such approval process as the Commission or the FERC may deem appropriate.”


� However, the requirement in Rule III.B for an “open, competitive bidding process” for transactions between a utility and its affiliate is not found elsewhere in the Joint Utilities’ proposed Rules.


� While not actually saying so, the Joint Utilities suggest that their proposed changes were listed in their revised compliance plans submitted to the Commission, and that they “were generally not protested;” the Commission has not objected, and that their audits have not found the utilities to be in violation of the Rule.  However, the staff points out that the revised compliance plans did not include the changes to the Rule proposed by the Joint Utilities.


� Note that this introduction is a broad prohibition of joint marketing with the utility.  The effect of its removal would be to limit the scope of its prohibitions to those specified in subsections a, b and c of the Rule.


� This Section and General Order, however, refers to the filing of tariff sheets and makes no reference to non-tariffed products or services.
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