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OPINION

1. Summary

This decision authorizes San Diego Gas & Electric Company (SDG&E) to issue $800 million of additional debt to finance the undercollection in its Energy Rate Ceiling Revenue Shortfall Account (ERCRSA).  This decision also authorizes SDG&E to use $200 million of the $800 million of additional debt for the purposes authorized by Decision (D.) 97-11-012, but only to the extent that SDG&E does not need the $200 million to finance its ERCRSA undercollection.  This decision denies SDG&E’s request for authority to issue additional debt for the purposes listed in Pub. Util. Code § 817.
 

2. Procedural Background

SDG&E is currently authorized by D.00-01-016 to issue $500 million of long-term debt.  SDG&E is also authorized by D.97-11-012 to issue $200 million of short-term debt through December 31, 2002.
  The short-term debt authorized by D.97-11-012 is in addition to the short-term debt that SDG&E may issue without Commission authorization pursuant to § 823(c).
  However, D.97-11-012 requires SDG&E to reduce its total outstanding short-term debt to the “5% limit” specified in § 823(c) at least once every 12 months.  

On November 9, 2000, SDG&E filed Application (A.) 00-11-025 for perpetual authority under § 851 and § 816 et seq., to issue additional short-term and long-term debt with an aggregate principal amount of $800 million, less any amount of short-term debt that SDG&E issues pursuant to its authority under § 823(c).  The $800 million of debt requested by SDG&E is in addition to the $500 million of long-term debt that SDG&E’s is currently authorized to issue by D.00‑01‑016.  However, the $800 million of debt requested by SDG&E in A.00‑11‑025 is meant to supercede SDG&E’s current authority under D.97-11-012 to issue $200 million of short-term debt.  SDG&E’s authority to issue debt under D.97‑11‑012 expires on December 31, 2002. 

Notice of A.00-11-025 appeared in the Commission’s Daily Calendar on November 15, 2000.  There were no protests or responses to A.00-11-025.  After A.00-11-025 was filed, SDG&E submitted supplemental information regarding its application in accordance with the instructions of Commission staff and assigned Administrative Law Judge (ALJ) Kenney.

3. Regulatory Background

Much of the electricity that SDG&E provides to its retail customers is purchased by SDG&E on the wholesale power market.  Since June 2000, there has been a huge and sustained increase in the price of wholesale power.  SDG&E initially passed through the increased cost for wholesale power to its retail customers, causing customers’ electric bills to soar.  In response to the soaring electric bills, the Commission adopted a rate stabilization plan in D.00‑08-037 that (1) capped the electric bills for SDG&E’s residential and small business customers, and (2) allowed SDG&E to book any revenue shortfall to its Transition Cost Balancing Account (TCBA) for future collection.
  

On September 6, 2000, the Governor signed into law Assembly Bill 265 which added § 332.1 effective immediately.  Section 332.1 requires the Commission to implement a more extensive rate stabilization plan than was adopted in D.00-08-037.  The Commission implemented § 332.1 in D.00-09-040.

Section 332.1, as implemented by D.00-09-040, establishes a rate ceiling of $0.065 per kilowatt hour ($0.065/KWh) on the energy component of electric bills for SDG&E’s residential, small commercial, and streetlighting customers.  The rate ceiling is retroactive to June 1, 2000, and continues through December 31, 2002, although the Commission may extend the rate ceiling through December 2003 if it finds it is in the public interest to do so. 

Section 332.1(c) ordered the Commission to track SDG&E’s reasonable and prudent costs of providing electricity to its retail customers that SDG&E is unable to recover through retail bills due to the rate ceiling established by the statute.  On September 12, 2000, SDG&E filed Advice Letter (AL) 1254-E.  Among other things, AL 1254-E established the ERCRSA, subaccount in SDG&E’s TCBA, to record the shortfall between SDG&E’s actual cost for wholesale electricity and the retail rate ceiling of $0.065/KWh established by § 322.1.

On November 9, 2000, SDG&E filed A.00-11-025 for authority under § 851 and § 816 et seq., to issue $800 million of additional debt.  SDG&E intends to use most of the new debt to finance the large and growing undercollection in its ERCRSA, but SDG&E also intends to use the debt for other purposes as well.  

4. Requested Authority 

A. Use of Proceeds to Finance ERCRSA Undercollection 

i. SDG&E’s Request 

SDG&E requests authority under § 816 et seq., to issue up to $800 million of additional debt to finance a large and growing undercollection in its ERCRSA.  SDG&E states that the undercollection is the result of the extraordinarily high cost of wholesale power in recent months that SDG&E has been unable to recover in rates due to the rate ceiling established by § 332.1 and D.00‑09‑040.  SDG&E states that the undercollection was $357 million as of November 30, 2000,
 and that the undercollection could grow to $630 million by December 31, 2001, and to $840 million by December 31, 2002.
  

SDG&E requests authority to use any combination of short-term and long‑term debt to finance its ERCRSA undercollection.  The requested authority to issue $800 million of debt is in addition to SDG&E’s existing authority to issue $500 million of long-term debt pursuant to D.00-01-016; but the requested $800 million supercedes the $200 million in short-term debt that SDG&E is currently authorized to issue pursuant to D.97-11-012.  

ii. Discussion 

The issuance of short-term and long-term debt is subject to §§ 817, 818, 823(b), and  823(c) which state, in relevant part, as follows:  

§ 817:  A public utility may issue . . . bonds, notes, and other evidence of indebtedness payable at periods of more than 12 months after the date thereof for any of the following purposes and no other: 

(a) Acquisition of property. 

(b) Construction, completion, extension, or improvement of its facilities. 

(c) Improvement or maintenance of its service. 

(d) Discharge or lawful refunding of its obligations. 

(e) Financing the acquisition and installation of electrical and plumbing appliances and agricultural equipment which are sold by other than a public utility, for use within the service area of the public utility. 

(f) Reorganization or readjustment of its indebtedness or capitalization upon a merger, consolidation, or other reorganization. 

(g) Retirement of or in exchange for one or more outstanding stocks or stock certificates or other evidence of interest or ownership of such public utility, or bonds, notes, or other evidence of indebtedness of such public utility, with or without the payment of cash. 

(h) Reimbursement of moneys . . expended from income or from any other money in the treasury of the public utility not secured by or obtained from the issue of stocks or stock certificates or other evidence of interest or ownership, or bonds, notes, or other evidences of indebtedness of the public utility, for any of the aforesaid purposes except maintenance of service and replacements, in cases where the applicant has kept its accounts and vouchers for such expenditures in such manner as to enable the commission to ascertain the amount of money so expended and the purposes for which such expenditure was made.

§ 818:  [N]o public utility . . . shall, without the consent of the commission, issue notes payable at periods of not more than 12 months after the date of issuance of the note if may issue . . . bonds, notes, or other evidences of indebtedness payable at periods of more than 12 months after the date thereof unless . . . it shall first have secured from the commission an order authorizing the issue, stating the amount thereof and the purposes to which the issue or the proceeds thereof are to be applied, and that, in the opinion of the commission, the money, property, or labor to be procured or paid for by the issue is reasonably required for the purposes specified in the order, and that, except as otherwise permitted in the order . . . such purposes are not, in whole or in part, reasonably chargeable to operating expenses or to income.

§ 823(b): A public utility may issue notes, for proper purposes and not in violation of any provision of law, payable at periods of not more than 12 months after the date of issuance of the notes without the consent of the commission.

§ 823(c): Notwithstanding the provisions of subdivision (b), no public utility . . . shall, without the consent of the commission, issue notes payable at periods of not more than 12 months after the date of issuance of the notes if such notes and all other notes payable at periods of not more than 12 months after the date of issuance of such notes . . . would exceed in aggregate amount 5 percent of the par value of the other securities then outstanding.  In the case of securities having no par value, the par value for the purposes of this subsection shall be the fair market value as of the date of issue.

We find that SDG&E has demonstrated a reasonable need to issue additional debt to finance the large and growing undercollection in its ERCRSA.  We also find that the use of debt to finance the ERCRSA undercollection is consistent with § 817(c) and § 823(c), which allow a utility to issue debt for the purpose of maintaining its service.  In addition, because of the large size of the undercollection, we conclude pursuant to § 818 that the undercollection is not reasonably chargeable to operating expenses or income at this time.  Therefore, pursuant to § 816 et seq., we grant SDG&E’s request for authority to issue $800 million of additional short-term and long-term debt to finance its ERCRSA undercollection.  The short-term debt that SDG&E is authorized to issue pursuant to this decision is in addition to the short-term debt that SDG&E may issue under § 823 without authorization from the Commission.  

SDG&E’s authority under this decision to issue $800 million of debt is in addition to the authority that SDG&E currently has under D.00-01-016 to issue $500 million of long-term debt.  As requested by SDG&E, this decision supercedes SDG&E’s authority under D.97-11-012 to issue $200 million of short-term debt.  SDG&E’s authority to issue debt pursuant to D.97‑11-012 is canceled.  However, SDG&E may continue to use $200 million of debt authorized by this decision for the purposes allowed by D.97‑11‑012 through December 31, 2002, provided that SDG&E does not need the $200 million to finance its ERCRSA undercollection.  

Any debt issued by SDG&E to finance its ERCRSA undercollection may be renewed, refinanced, extended, or replaced, as necessary, for the purpose of continuing to finance the ERCRSA undercollection.  In addition, any short-term debt issued to finance the ERCRSA undercollection shall be excluded from the requirement in D.97-12-012 that SDG&E must reduce its outstanding short-term debt in each 12‑month period to the “5% limit” specified in § 823(c).

Pursuant to § 824, SDG&E shall maintain records to identify the specific debt issued by SDG&E to finance its ERCRSA undercollection.  SDG&E shall also maintain records that demonstrate the proceeds from such debt have been used to finance the ERCRSA undercollection.  In addition, SDG&E shall report all information required by General Order (GO) 24-B regarding any debt issued by SDG&E pursuant to this decision.
  Although GO 24-B requires utilities to report on a monthly basis, the Commission routinely authorizes utilities to report on a quarterly basis.
  SDG&E may likewise report on a quarterly basis the information required by GO 24-B with respect to any debt issued pursuant to this decision.  However, SDG&E shall report this information on a monthly basis if directed to do so by Commission staff.  

SDG&E’s authority to issue debt pursuant to this decision shall expire six months after its ERCRSA undercollection is paid off.  Therefore, once the undercollection is paid off, SDG&E shall have six months to permanently reduce its outstanding debt by an amount equal to the debt issued by SDG&E under this decision.  SDG&E does not have to effect the permanent reduction of its outstanding debt by retiring or defeasing the exact debt issued pursuant to this decision.  Rather, SDG&E can effect the reduction using any of its outstanding debt.
  

B. Use of Proceeds for § 817 Purposes 

iii. SDG&E’s Request 

SDG&E requests permanent authority to issue up to $800 million of additional short-term and long-term debt.  SDG&E states that it will initially use most of the $800 million to finance its ERCRSA undercollection, and that all of the $800 million may ultimately be required for this purpose.  To the extent that SDG&E does not need the $800 million to finance its ERCRSA undercollection, SDG&E states that it will issue debt to obtain working capital for the following purposes authorized by § 817 (“§ 817 purposes):  (1) finance fuel inventories; (2) finance other balancing account undercollections; (3) finance additions and extensions to utility plant; (4) retire and refund long-term debt and preferred stock; and (5) satisfy other short-term cash needs that arise from time to time. 

iv. Discussion 

For the following reasons, we deny SDG&E’s request for authority to issue $800 million of additional debt for § 817 purposes.  First, any near-term need that SDG&E may have to issue additional debt for § 817 purposes is significantly less than $800 million.  This is evident from SDG&E’s intention to use most of the $800 million of the additional debt requested in A.00-11-025 to finance its ERCRSA undercollection until some unspecified time in the future.  

Second, SDG&E’s own financial projection shows that SDG&E has no need to increase its outstanding debt for any purpose through the year 2003 except to finance its ERCRSA undercollection.
  More specifically, SDG&E’s financial projection for the three-year period of 2001-2003 shows that the net cash generated by SDG&E’s utility business will be sufficient to pay for (1) all of SDG&E’s budgeted construction expenditures, (2) a dividend to SDG&E’s parent company, and (3) all other cash needs except the ERCRSA undercollection.
  

Finally, SDG&E has access to other sources of capital to fund § 817 purposes.  For example, SDG&E has $138 million of unused authority to issue long-term debt.
  We know of no reason why SDG&E cannot issue this debt for § 817 purposes.
  SDG&E also has substantial unused authority to issue additional shares of common and preferred stock.
  Again, we know of no reason why SDG&E cannot issue additional stock for § 817 purposes.
  We would prefer that SDG&E tap these other sources of capital before we authorize SDG&E to issue $800 million in additional debt for § 817 purposes.
  

For the preceding reasons, we are unable to reach the findings required by § 818 that are necessary for us to authorize SDG&E to issue additional debt for § 817 purposes, i.e., that the additional debt is reasonably required for § 817 purposes, and that such purposes are not reasonably chargeable to operating expense or income.  

C. Interest on ERCRSA Undercollection  

v. SDG&E’s Request 

SDG&E requests authority to accrue interest on its ERCRSA undercollection based on the actual cost of debt issued by SDG&E to finance the undercollection.  To the extent that the ERCRSA undercollection exceeds the specific debt issued by SDG&E to finance the undercollection, SDG&E proposes that the excess accrue interest based on the 3‑month commercial paper rate as reported by the Federal Reserve Statistical Release 13.G. (“3-month commercial paper rate”).
  If the ERCRSA undercollection exceeds $500 million, then SDG&E proposes that part of the undercollection accrue interest based on its authorized rate of return (ROR) applied to the lesser of (i) the amount by which the ERCRSA undercollection exceeds $500 million; or (ii) the amount by which the undercollection exceeds the outstanding debt (other than commercial paper) issued by SDG&E to finance the undercollection. 

SDG&E claims that it is not appropriate to assume that all of the ERCRSA undercollection can be financed with commercial paper.  SDG&E states that most of the commercial paper that it is able to issue will have to be used to finance undercollections in other balancing accounts and/or to meet other cash needs.  

SDG&E states that although 3-month commercial paper is commonly used to finance SDG&E’s other balancing accounts, the cost to finance the ERCRSA undercollection will likely exceed the 3-month commercial paper rate.  This is because the ERCRSA undercollection will likely become quite large, and it would not be prudent for SDG&E to finance such a large amount solely with commercial paper.  Consequently, SDG&E believes that part of the undercollection will have to be financed with higher-cost long-term debt and equity.  

SDG&E states that its is reasonable to assume that SDG&E will issue equity to finance a portion of the undercollection in excess of $500 million, because once the undercollection reaches this size, SDG&E will have to issue some additional equity (instead of debt) to preserve its credit quality. 

Finally, SDG&E claims that forcing it to finance the ERCRSA undercollection while not allowing SDG&E to recover its actual cost to finance the undercollection would unconstitutionally deprive SDG&E of its property. 

vi. Discussion 

We agree with SDG&E that it should be allowed to recover the costs that it reasonably incurs to finance its ERCRSA undercollection.  However, unlike SDG&E, we conclude that the reasonable cost to finance its ERCRSA undercollection is the 3-month commercial paper rate.  Our conclusion is based on the following considerations.  First, we have repeatedly held that the 3‑month commercial paper rate represents a reasonable cost to finance balancing accounts related to the provision of electricity.
  We see no reason why the ERCRSA should be treated differently than similar balancing accounts.
  

Second, we are not persuaded by SDG&E that its cost to finance the ERCRSA undercollection will likely be higher than the 3-month commercial paper rate.  Other utilities have been able to finance similar undercollections at a cost that approximates the 3-month commercial paper rate.  For example, in D.00-12-064, we granted the request by Pacific Gas and Electric Company (PG&E) to accrue interest on the undercollection in its Transition Revenue Account (TRA)
 based on the lower of (i) the 3-month commercial paper rate, or (ii) the actual cost of debt used by PG&E to finance the TRA undercollection.
  The fact that PG&E can finance its TRA undercollection at a cost equal to or lower than the 3‑month commercial paper rate casts doubt on SDG&E’s claim that its cost to finance the ERCRSA undercollection will likely exceed the 3‑month commercial paper rate.
  Furthermore, in D.00-12-064 we granted PG&E’s request to issue long-term, fixed-rate debt to finance its TRA undercollection, and then “swap” the fixed, long-term interest rate to a variable, short-term rate that approximates the 3‑month commercial paper rate.
  We see no reason why SDG&E cannot not do the same.
  Indeed, in A.00-11-025, SDG&E requests authority to enter into interest-rate swaps.  We grant SDG&E’s request elsewhere in this decision.  

Third, we are not persuaded by SDG&E’s assertion that most the commercial paper that it issues will have to be used for purposes other than financing its ERCRSA undercollection.  SDG&E provided no support for its assertion, and we know of no reason why SDG&E cannot issue commercial paper to finance the entire ERCRSA undercollection.  But even if SDG&E’s assertion is true, the use of debt other than commercial paper to finance the ERCRSA undercollection does not mean that SDG&E’s cost to finance the undercollection will be higher than the 3-month commercial paper rate for the reasons described previously.

Fourth, we have long held that the cost to finance a balancing account should reflect the level of risk associated with the balancing account.
  In general, a utility’s risk with respect to a balancing account is proportional to the probability that the utility will not recover any undercollection of prudently incurred costs tracked by the balancing account.  In the case of the ERCRSA there is very low risk that SDG&E will not recover its ERCRSA undercollection, provided the undercollection is prudently incurred.  The low-risk nature of the ERCRSA undercollection is evident from the following excerpts from § 322.1, D.00‑08‑037, and D.00‑08‑021 (as modified by D.00-08-037):  

§ 322.1(a)(1):  It is the intent of the Legislature to enact [D.00-08-037], as modified below.

§ 322.1(c)(1):  The commission shall establish an accounting procedure to track and recover the reasonable and prudent costs of providing electric energy to retail customers under recovered through retail bills due to the application of the ceiling provided for in [§ 322.1(b)].  The accounting procedure shall utilize revenues associated with sales of energy from utility-owned or managed generation assets to offset the undercollection, if undercollection occurs.  The accounting procedures shall be reviewed periodically by the commission, but not more frequently than semiannually . . . The accounting procedure and review shall provide a reasonable opportunity for [SDG&E] to recover its reasonable and prudent costs of service over a reasonable period of time.   

D.00-08-037, mimeo., p. 9:  We acknowledge the federal filed rate doctrine.  In permitting SDG&E to book revenue shortfalls into the [ERCRSA], we will allow these costs to be recovered in a manner that makes SDG&E whole, including carrying costs, subject to Commission review of the prudence of SDG&E’s procurement decisions.  (Citations omitted.) 

D.00-08-021, Finding of Fact 10:  We will hold evidentiary hearings in the context of the OII we order today on recovery of [the ERCRSA undercollection], but will ensure that SDG&E is made whole, subject to Commission review of the prudence of SDG&E’s procurement decisions.  (D.00-08-021, as modified by D.00-08-037) 

The Commission has for many years used the 3-month commercial paper rate to determine the cost to finance low-risk balancing accounts.
  Since the ERCRSA is a low-risk balancing account, it should accrue interest based on the 3‑month commercial paper rate.
  

Fifth, the ERCRSA is part of the TCBA.
  The Commission has repeatedly held that the TCBA accrues interest based on the 3-month commercial paper rate.
  Thus, SDG&E’s request to accrue interest on the ERCRSA undercollection based on something other than the 3‑month commercial paper rate is, in effect, a request to modify prior Commission decisions.  Any party seeking to modify a prior decision must file a petition for modification in accordance with Rule 47.  A.00-11-025 did not comply with Rule 47.  In addition, § 1708 requires that every party of the proceeding in which the decision to be modified was issued to be provided with (i) notice of the proposed modification, and (ii) an opportunity to be heard.  A.00-11-025 did not provide explicit notice to other parties that SDG&E was proposing to modify prior Commission decisions.  Because of this, other parties did not have a reasonable opportunity to request a hearing on SDG&E’s proposed modification of prior Commission decisions.  Thus, SDG&E’s request to modify prior Commission decisions is procedurally improper and may be denied on that basis.  

Finally, we find no merit in SDG&E’s argument that allowing it to recover only the 3-month commercial paper rate fails to compensate SDG&E for its cost to finance the ERCRSA undercollection and, therefore, is an unconstitutional taking of property.  For the reasons described previously, the 3‑month commercial paper rate provides SDG&E with reasonable compensation for its cost to finance the undercollection. 

D. Capital Structure 

vii. SDG&E’s Request 

SDG&E is required by D.98-03-073 to maintain a capital structure
 authorized by the Commission.
  The Commission’s most recent decision regarding SDG&E’s capital structure is D.99‑06-05, which authorized a capital structure for SDG&E composed of 45.25% long-term debt, 5.75% preferred equity, and 49.00% common equity.  In A.00-11-025, SDG&E requests that any long-term debt that it issues to finance its ERCRSA undercollection be excluded from its authorized capital structure.  SDG&E states that its request is reasonable, since the issuance of long-term debt to finance its ERCRSA undercollection is solely for the purpose of providing utility service to its customers under terms mandated by § 322.1 and Commission decisions. 

viii. Discussion 

We authorize SDG&E to exclude from its capital structure any debt that it issues to finance its ERCRSA undercollection, including long-term debt issued by SDG&E pursuant to authority granted in previous decisions.
  

E. Types of Debt 

ix. SDG&E’s Request 

SDG&E requests authority under § 851 and § 816 et seq., to issue a variety of short-term and long-term debt instruments with an aggregate principal amount not to exceed $800 million (inclusive of the amounts otherwise authorized by § 823).  The exact terms and conditions of each debt instrument will be determined by market conditions at the time the debt is issued.  SDG&E states that it may not use every authorized debt instrument.  Rather, SDG&E will use only those that offer liquidity at the time the debt is issued.  The specific types debt instruments for which SDG&E seeks authority are as follows:

Commercial paper is debt with a maturity of 270 days or less.  SDG&E may sell commercial paper in public or private offerings.  SDG&E may also arrange loans or credit facilities with financial institutions to provide liquidity support for the commercial paper.  

Medium-Term Notes (MTNs) are a class of debt securities with maturties that range from nine months to 15 years.  MTNs may be sold (i) on a continuous or periodic basis, (ii) on a best-efforts or agency basis, (iii) in public or private offerings, (iv) with fixed or floating interest rates, and (v) in senior or subordinated form.

Debentures and Notes (D&Ns) are debt securities issued in accordance with an indenture, purchase agreement, or other documents that set forth the aggregate principal amount, maturity, default and other material provisions of the securities.  D&Ns may be sold (i) domestically or in foreign markets, (ii) publicly or privately, and (iii) with fixed or floating interest rates.  

Loans and Credit Facilities (L&CFs) are obtained from financial institutions, such as banks and insurance companies, or other lenders, including SDG&E’s parent corporation.  L&CFs may be revolving and/or term facilities.  L&CFs may serve as a direct source of funds, or as support for SDG&E’s commercial paper or other debt.  

First Mortgage Bonds are long-term bonds issued in conformity with the provisions of, and secured by, SDG&E’s First Mortgage Indenture, dated July 1, 1940, as amended and supplemented.

x. Discussion 

Pursuant to § 816 et seq., we authorize SDG&E to issue the previously identified debt instruments to finance its ERCRSA undercollection.  In addition, pursuant to § 851, we authorize SDG&E to issue First Mortgage Bonds in conformity with, and secured by, SDG&E’s First Mortgage Indenture, dated July 1, 1940, as amended and supplemented. 
  This decision makes no findings regarding the reasonableness of the rates, terms, and conditions of any debt issued by SDG&E pursuant to this decision.  

F. Interest-Rate Swaps, Caps, and Collars  

xi. SDG&E’s Request 

SDG&E requests authority to enter into interest-rate swaps, caps, and collars
 for debt issued pursuant to this decision.
  SDG&E states that interest-rate swaps, caps, and collars may help it manage its cost of capital and may reduce the overall cost of floating and fixed-rate debt issued by SDG&E.  

xii. Discussion 

Pursuant to § 816 et seq., we authorize SDG&E to enter into interest-rate swaps, caps, and collars for any debt issued by SDG&E pursuant to this decision.
  SDG&E shall comply with all record keeping and reporting requirements pertaining to these financial instruments that were adopted by the Commission in D.96-05-066.
 

Interest-rate swaps, caps, and collars used by SDG&E to finance its ERCRSA undercollection may be used for ratemaking purposes only if these financial instruments result in a carrying cost for the ERCRSA undercollection that is equal to or less than the 3‑month commercial paper rate.  This decision makes no finding regarding the reasonableness of the rates, terms, and conditions of any interest-rate swaps, caps, or collars entered into by SDG&E pursuant to this decision. 

G. Exemption from Competitive Bidding Rules 

xiii. SDG&E’s Request 

Utilities are required to issue debt in accordance with the competitive bidding rules set forth in D.38614, D.49941, D.75556, D.81908, and Resolution F‑616 (collectively, “the Competitive Bidding Rules”).  SDG&E requests several exemptions from the Competitive Bidding Rules.  First, SDG&E requests that the following types of debt be exempt from the Competitive Bidding Rules:

· Debt offerings of $200 million or more.

· Any debt other than domestic underwritten pubic offerings of fixed interest rate debentures and First Mortgage Bonds, including:  (a) debt issued through arrangements other than underwriting offerings, including agency offerings and private placements; (b) debt issued in foreign capital markets; and (c) loans and letters of credit obtained from banks, insurance companies, and other financial institutions and lenders.   

SDG&E asserts that it is often not possible to issue the previously identified types of debt on favorable terms by using the Competitive Bidding Rules.  SDG&E states that it intends to deviate from the Competitive Bidding Rules only when it is reasonably confident that the deviation will allow it to obtain debt at lower cost or upon more favorable terms and conditions.

Second, SDG&E requests that interest-rate swaps, caps, and collars be exempt from the Competitive Bidding Rules.  SDG&E states that the market does not operate in a manner that facilitates a competitive bidding process for interest-rate swaps, caps, and collars.  SDG&E states that while some contracts have been standardized with respect to indices and maturities, they may require negotiation with a major financial intermediary or directly with a principal seeking the other side of the transaction.  SDG&E states that the ability to act rapidly may be critical to exploiting market opportunities.

Third, with respect to debt issued in domestic capital markets through competitively bid underwritten public offerings, SDG&E requests an exemption from the Competitive Bidding Rule that requires SDG&E to provide prospective bidders with notice of changed terms at least one day in advance.  SDG&E states that it may be able to obtain better terms if it can adjust the terms of an offering up to the last moment. 

Finally, SDG&E requests an exemption from the Competitive Bidding Rules so that SDG&E can use of the following procedures to conduct competitive bids with respect to public offerings:  (i) telephonically solicit bids in lieu of newspaper publication of an invitation for bids; (ii) receive bids by telephone from three or more underwriters in lieu of the submission and opening of sealed written bids; (iii) telephonically accelerate, postpone, or cancel the scheduled date and time for the receipt of bids and/or vary the terms and provisions of the securities submitted for bid; and (iv) reject all bids and telephonically request resubmission of bids with the same terms and provisions.  SDG&E states that the foregoing procedures will provide SDG&E with flexibility to take advantage of market opportunities. 

xiv. Discussion 

We grant SDG&E’s request for the previously described exemptions from the Competitive Bidding Rules.
  We do so based on SDG&E’s representation that granting the exemptions will enable SDG&E to obtain debt in a manner advantageous to SDG&E and its ratepayers.  This decision makes no finding regarding the reasonableness of the rates, terms, and conditions of debt obtained by SDG&E pursuant to the exemptions granted herein.  

5. Public Utilities Code Section 1904(b)

xv. SDG&E’s Request 

Whenever the Commission authorizes a utility to issue debt, the Commission is required to charge and collect a fee in accordance with § 1904(b).  Section 1904(b) states as follows:

For a certificate authorizing an issue of bonds, notes, or other evidences of indebtedness, two dollars ($2) for each one thousand dollars ($1,000) of the face value of the authorized issue or fraction thereof up to one million dollars ($1,000,000), one dollar ($1) for each one thousand dollars ($1,000) over one million dollars ($1,000,000) and up to ten million dollars ($10,000,000), and fifty cents ($0.50) for each one thousand dollars ($1,000) over ten million dollars ($10,000,000), with a minimum fee in any case of fifty dollars ($50).  No fee need be paid on such portion of any such issue as may be used to guarantee, take over, refund, discharge, or retire any stock, bond, note or other evidence of indebtedness on which a fee has theretofore been paid to the commission.  If the commission modified the amount of the issue requested in any case and the applicant thereupon elects not to avail itself of the commission's authorization, no fee shall be paid, and if such fee is paid prior to the issuance of such certificate by the commission, such fee shall be returned.

Although SDG&E requests authority in A.00-11-025 to issue $800 million of additional debt, SDG&E states that the $800 million includes two items that are not subject to § 1904(b) fee.  First, it includes a request for permanent authority to issue $200 million of short-term debt that SDG&E was previously authorized to issue in D.97-11-012.  SDG&E’s authority to issue debt under D.97‑11-012 expires on December 31, 2002.  SDG&E states that it previously paid the § 1904(b) fee on the $200 million authorized by D.97-11-012, and that it is not required to pay the fee again.  Second, the $800 million includes $66,123,000 of short-term debt that SDG&E is may issue without authorization from the Commission pursuant to § 823 (“§ 823 short-term debt”).  SDG&E states that § 823 short-term debt is not subject to the § 1904(b) fee.
 

xvi. Discussion 

We find no merit in SDG&E’s claim that it does not have to pay the § 1904(b) on $200 million because SDG&E paid the § 1904(b) fee on this amount when it was authorized by D.97-11-012 to issue $200 million of debt.  SDG&E’s authority to issue debt under D.97-11-012 expires on December 31, 2002.  Thus, any “carryover” of the previously paid § 1904(b) fee also expires on December 31, 2002.  This decision authorizes SDG&E to issue up to $800 million of additional debt for as long as necessary to finance its ERCRSA undercollection, which could extend beyond December 31, 2002.  Accordingly, all debt that SDG&E has outstanding beyond December 31, 2002, to finance its ERCRSA undercollection is “new” debt that is subject to § 1904(b).

We also find no merit in SDG&E claim that $66,123,000 is not subject to the § 1904(b) fee because it is § 823 short-term debt.  SDG&E is correct that § 823 short-term debt is not subject to § 1904(b), but it is not clear how much § 823 short-term is included within the $800 million of additional debt requested by SDG&E.  This is because SDG&E has some discretion regarding how much § 823 short-term debt it may issue.  For example, SDG&E may choose to have no § 823 short-term debt outstanding.  Therefore, the § 1904(b) fee should apply $800 million less the minimum amount of § 823 short-term debt that will always be outstanding.  However, in response to a question from the assigned ALJ, SDG&E was unable to specify the minimum amount of § 823 short-term that would always be outstanding.  We conclude, therefore, that it is possible SDG&E may issue $800 million of additional debt, and that none of the $800 million would be § 823 short-term debt that is exempt from § 1904(b).  

For the preceding reasons, we conclude that the entire $800 million of additional debt that SDG&E is authorized to issue by this decision is subject to § 1904(b).  Therefore, pursuant to § 1904(b), SDG&E shall remit a fee of $406,000 to the Commission’s Fiscal Office within a reasonable period of time, not to exceed six months from the effective date of this decision.
  If necessary, SDG&E may use the procedure in Rule 48 to request an extension of time to pay the fee.  Any extension of time beyond six months will be subject to interest based on the 3‑month commercial paper rate published in Federal Reserve Statistical Release G.13, retroactive to the effective date of this decision.  Failure by SDG&E to remit the fee shall render void all authority granted herein.  

6. Category and Need for Hearing

In A.00-11-025, SDG&E states that this proceeding should be categorized as ratesetting, and that there is no need for an evidentiary hearing.  SDG&E also recommends that if there is a protest that raises material issues of facts with respect to SDG&E’s proposal regarding the appropriate interest rate to be applied to its ERCRSA undercollection, the Commission should issue a decision on all matters except the interest-rate  issue, and hold a hearing on this issue at a later date.  

In Resolution ALJ 176-3051, dated November 2, 2000, the Commission preliminarily categorized this proceeding as ratesetting, and preliminarily determined that a hearing is not necessary.  SDG&E did not contest the Commission’s preliminary determinations.  

SDG&E’s request regarding the rate of interest to be applied to its ERCRSA undercollection is denied elsewhere in this decision.  The request may be denied without a hearing for the following reasons.  First, SDG&E requested that no hearings be held.  Second, SDG&E states that a hearing should be held only if a protest is filed.  No protests were filed.  Finally, SDG&E did not use proper procedures to make its request regarding the interest rate to be applied to the ERCRSA undercollection, and the request may be denied on that basis.  As described elsewhere in this decision, prior Commission decisions require the ERCRSA undercollection, which is part of the TCBA, to accrue interest based on the 3‑month commercial paper rate.  Thus, SDG&E’s request to use a different interest rate would require a modification to prior Commission decisions.  However, any party seeking to modify a prior Commission decision must file a petition for modification in accordance with Rule 47.  A.00-11-025 did not comply with Rule 47.  In addition, § 1708 requires that every party of the proceeding in which the decision to be modified was issued to be provided with (1) notice of the proposed modification, and (2) an opportunity to be heard.  A.00-11-025 did not provide explicit notice to other parties that SDG&E was proposing to modify prior Commission decisions.  Because of this, other parties did not have a reasonable opportunity to request a hearing on SDG&E’s proposed modification of prior Commission decisions.  

For the preceding reasons, this decision affirms and finalizes the preliminary determinations in ALJ 176-3051 regarding category and need for hearing.

7. Public Utilities Code Section 311

Section 311(g)(1) requires the Commission’s draft decision in this proceeding to be (i) served on all parties, and (ii) subject to at least 30 days of public review and comment prior to a vote of the Commission.  Section 311(g)(2) allows the 30‑day period to be reduced or waived upon the stipulation of all parties.  On December 27, 2000, SDG&E, the only party to this proceeding, filed a motion for the Commission to (1) waive the 30-day comment period on the draft decision, and (2) consider the draft decision at the Commission’s meeting of January 18, 2001.
  

Findings of Fact

1. SDG&E’s rates for many of its retail electric customers have been capped since June 1, 2000, pursuant to § 332 and D.00-09-065.

2. Much of the electricity that SDG&E delivers to its retail customers is purchased by SDG&E in the wholesale power market. 

3. Since June 2000, there has been a huge and sustained increase in the price of wholesale power that far exceeds the rates that SDG&E can charge its customers under the rate cap established by § 332 and D.00-09-065.   

4. Under current ratemaking and accounting rules, the excess of SDG&E’s costs for wholesale power over its revenues is recorded as an undercollection in its ERCRSA.  The undercollection must be financed by SDG&E.  

5. The ERCRSA is a subaccount within SDG&E’s TCBA.  

6. The undercollection in SDG&E’s ERCRSA was $357 million as of November 30, 2000.  SDG&E forecasts that the undercollection could grow to $630 million by December 31, 2001, and to $840 million by December 31, 2002.

7. In A.00-11-025, SDG&E requests authority to issue additional short-term and long-term debt in the aggregate principal amount of $800 million, less any short-term debt that SDG&E may issue pursuant to its authority under § 823.  The purposes for which SDG&E seeks to issue $800 million of additional debt are as follows:  (i) to finance a large and growing undercollection in its ERCRSA; and (ii) for any other purpose listed in § 817.  

8. Most of the $800 million of additional debt requested by SDG&E in A.00‑11-025 will be used initially to finance its ERCRSA undercollection.  Once the SDG&E’s need to finance the ERCRSA undercollection has ended, SDG&E intends to use the entire $800 million of additional debt for § 817 purposes.  

9. SDG&E is currently authorized by D.00-01-016 to issue $500 million of long-term debt.  The $800 million of debt requested by SDG&E in A.00-11-025 is in addition to the $500 million of long-term debt that SDG&E is authorized to issue by D.00-01-026.  

10. SDG&E is currently authorized by D.97-11-012 to issue $200 million of short-term debt.  SDG&E’s authority to issue debt under D.97-11-025 expires on December 31, 2002.  The $800 million of debt requested by SDG&E in A.00-11-025 is meant to supercede SDG&E’s authority to issue debt under D.97-11-012. 

11. SDG&E’s forecast of its cash requirements for the three-year period of 2001 through 2003 shows that during this time SDG&E has no need to increase its total outstanding debt for any purpose except to finance its growing ERCRSA undercollection. 

12.  SDG&E will no longer have a need to finance its ERCRSA undercollection once the undercollection is paid off. 

13. SDG&E’s near-term need, if any, to issue additional debt for § 817 purposes is significantly less than $800 million.  

14. SDG&E has $138 million of unused authority to issue long-term debt.  

15. SDG&E has substantial unused authority to issue additional shares of common and preferred stock.  

16. In A.00-11-025, SDG&E requests authority to accrue interest on its ERCRSA undercollection based on the actual cost of debt issued by SDG&E to finance the undercollection.  To the extent the ERCRSA undercollection exceeds the debt issued to finance the undercollection, SDG&E proposes that the excess accrue interest based on the 3‑month commercial paper rate.  If the ERCRSA undercollection exceeds $500 million, then SDG&E proposes that its ROR apply to the lesser of (i) the amount by which the undercollection exceeds $500 million; or (ii) the amount by which the undercollection exceeds the outstanding debt issued to finance the undercollection.   

17. SDG&E commonly uses 3-month commercial paper to finance its balancing accounts other than the ERCRSA.  

18. PG&E and SCE are able to finance their TRA undercollections at a cost that approximates the 3-month commercial paper rate.  

19. SDG&E provided no support for its assertion that most of the commercial paper that it is able to issue will have to be used for purposes other than financing its ERCRSA undercollection. 

20. A utility’s risk with respect to a balancing account is proportional to the probability that the utility will not recover any undercollection of prudently incurred costs tracked by the balancing account.

21. SDG&E’s tariffs state that the ERCRSA accrues interest based on the 3‑month commercial paper rate. 

22. In A.00-11-025, SDG&E requests that any long-term debt used to finance its ERCRSA undercollection be excluded from the determination of SDG&E’s authorized capital structure.  The Commission granted similar authority to PG&E in D.00-12-064, OP 11. 

23. SDG&E requests authority to issue the following debt instruments for the purpose of financing its ERCRSA undercollection and other § 817 purposes:  (i) commercial paper; (ii) medium-term notes; (iii) debentures and notes; (iv) loans and credit facilities; and (v) bonds secured by a mortgage on SDG&E’s assets.  The Commission previously authorized SDG&E to issue these types of debt instruments in D.97-11-012, D.96-05-066, and D.93-09-069.  

24. SDG&E requests authority to enter into interest-rate swaps, caps, and collars for debt issued pursuant to this decision.  The Commission granted similar authority in D.96-05-066, D.93-09-069, D.93‑04‑025, D.92-03-049, and D.90-02-051.  

25. In D.96-05-066, the Commission adopted record keeping and reporting requirements pertaining to interest-rate swaps, caps, and collars.  

26. Utilities are required to issue debt in accordance with the Competitive Bidding Rules set forth in D.38614, as amended by D.49941, D.75556, D.81908, and Resolution F‑616.  

27. SDG&E requests several exemptions from the Competitive Bidding Rules.  The requested exemptions are identified in the body of this decision.  The Commission granted similar exemptions in D.97-11-012, D.96-05-066, D.93‑09‑069, D.93‑04‑025, D.92‑11‑059, D.92‑03‑049, and D.92‑01‑002.

28. SDG&E represents that granting the requested exemptions from the Competitive Bidding Rules will help SDG&E obtain debt on terms that are favorable to SDG&E and its ratepayers.  

29. SDG&E states that it previously paid the § 1904(b) fee on the $200 million authorized by D.97-11-012, and that it is not required to pay this fee again. 

30. SDG&E states that its request in A.00-11-025 for authority to issue $800 million of additional debt million includes $66 million of § 823 short-term debt that is not subject to the § 1904(b) fee.

31. SDG&E may choose to have no § 823 short-term debt outstanding.
32. SDG&E was unable to specify the minimum amount of § 823 short-term that would always be outstanding.  

33. It is possible that SDG&E may issue $800 million of additional debt to finance its ERCRSA undercollection, and that none of this debt would be § 823 short-term that is exempt from § 1904(b).

34.  In D.94-09-074, SDG&E was authorized to report on a quarterly basis the information required by GO 24-B with respect to debt and/or equity that SDG&E was authorized to issue in D.93-09-069, D.93-07-043, D.93-04-025, and D.92‑11‑059. 

35. In A.00-11-025, SDG&E proposes that this proceeding be categorized as ratesetting, and that no hearings be held.  In Resolution ALJ 176-3051, dated November 2, 2000, the Commission preliminarily categorized this proceeding as ratesetting, and preliminarily determined that a hearing is not necessary.  SDG&E did not contest the Commission’s preliminary determinations.  

36. In A.00-11-025, SDG&E recommends that if another party raises material issues of disputed facts with respect to SDG&E’s recommendation regarding the interest rate to be applied to the ERCRSA undercollection, that the Commission should issue a decision on all matters except the interest-rate issue, and hold a hearing and issue a decision on the interest-rate issue at a later date.  

37. There were no protests or responses to A.00-11-025.  

Conclusions of Law

38. Pursuant to § 816 et seq., the Commission may authorize SDG&E to issue debt to finance the large and growing undercollection in its ERCRSA.  

39. SDG&E’s request for authority to issue $800 million of additional debt to finance its ERCRSA undercollection is reasonable and should be granted.  SDG&E’s authority to issue debt for this purpose should end six months after the ERCRSA undercollection is paid off. 

40. SDG&E’s request to issue the types of short-term and long-term debt identified in the body of this decision to finance its ERCRSA undercollection is reasonable and should be granted.  

41. SDG&E’s request for authority under § 851 and § 816 et seq., to finance its ERCRSA undercollection with debt secured by a mortgage on its real assets is reasonable and should be granted.  

42. SDG&E’s request to exclude from its authorized capital structure any debt used to finance its ERCRSA undercollection is reasonable and should be granted.  

43. SDG&E’s request for authority to enter into interest-rate swaps, caps, and collars with respect to debt issued by SDG&E pursuant to this decision is reasonable and should be granted.  

44. Any interest-rate swaps, caps, or collars that SDG&E enters into pursuant to the authority granted by this decision should be used for ratemaking purposes only if the swap, cap, or collar provides demonstrable benefits to ratepayers.  

45. SDG&E should comply with the record keeping and reporting requirements adopted by the Commission in D.96-05-066 pertaining to interest-rate swaps, caps, and collars with respect to any interest-rate swaps, caps, or collars that SDG&E enters into pursuant to its authority under this decision.  

46. SDG&E’s request for the exemptions from the Competitive Bidding Rules described in the body of this decision is reasonable and should be granted.  

47.  GO 24-B requires utilities to submit a monthly report to the Commission that contains, among other things, the following information:  (i) the amount of debt issued by the utility during the previous month; (ii) the total amount of debt outstanding at the end of the prior month; (iii) the purposes for which the utility expended the proceeds realized from issuance of debt during the prior month; and (iv) a monthly statement of the separate bank account that the utility is required to maintain for all receipts and disbursements of money obtained from the issuance of debt. 

48. SDG&E should report to the Commission all the information required by GO 24-B with respect to any debt issued by SDG&E pursuant to this decision.  SDG&E should have authority to report this information on a quarterly basis, except that SDG&E should report on a monthly basis if directed to do so by Commission staff. 

49. SDG&E’s request for authority to issue $800 million of additional debt for § 817 purposes should be denied for the following reasons:  (i) SDG&E’s need, if any, to issue additional debt for § 817 purposes  is significantly less than $800 million; (ii) SDG&E’s financial projection for the three-year period of 2001 ‑ 2003 shows that SDG&E has no need to increase its total outstanding debt for any purpose other than financing its ERCRSA undercollection; and (iii) SDG&E has access to other sources of capital for § 817 purposes. 

50. SDG&E’s request to accrue interest on its ERCRSA undercollection based on something other than the 3-month commercial paper rate would, if adopted, modify prior Commission decisions.   

51.  Any party seeking to modify a prior Commission decision must file a petition for modification in accordance with Rule 47.  A.00-11-025 did not comply with Rule 47.  

52. Section 1708 requires that every party of the proceeding in which the decision to be modified was issued to be provided with (i) notice of the proposed modification, and (ii) an opportunity to be heard.  A.00-11-025 did not provide explicit notice to other parties that SDG&E was proposing to modify prior Commission decisions.  Because of this, other parties did not have a reasonable opportunity to request a hearing on SDG&E’s proposed modification to prior Commission decisions.  

53. SDG&E’s request to modify prior Commission decisions is procedurally improper and may be denied on that basis.

54. The Commission has repeatedly held that the 3‑month commercial paper rate represents a reasonable cost to finance balancing accounts related to the provision of electricity.  There is no reason why the ERCRSA should be treated differently than similar balancing accounts.

55. SDG&E’s proposal to use equity to finance part of it ERCRSA undercollection that exceeds $500 million is unnecessarily expensive, since the cost of equity, unlike the cost of debt, is not tax deductible.  

56. There is no reason why SDG&E cannot issue commercial paper to finance its entire ERCRSA undercollection.   

57. Even if SDG&E uses debt other than 3-month commercial paper to finance its undercollection, SDG&E’s cost to finance the ERCRSA undercollection will not necessarily exceed the cost of 3-month commercial paper.  

58. The Commission has repeatedly held that the cost to finance a balancing account should reflect the level of risk associated with the balancing account.  

59. D.00-08-037, D.00-08-021, and § 322.1 provide that SDG&E will have an opportunity to recover the reasonable and prudent costs booked to the ERCRSA.  

60. Because of D.00-08-037, D.00-08-021, and § 322.1, there is very low risk that SDG&E will not recover its ERCRSA undercollection, provided the undercollection has been reasonably and prudently incurred.

61. The Commission has for many years used the 3-month commercial paper rate to determine the reasonable cost of financing low-risk balancing accounts.  Since the ERCRSA is a low-risk balancing account, it should accrue interest based on the 3‑month commercial paper rate.

62. The Commission has repeatedly held that the TCBA accrues interest based on the 3-month commercial paper rate.  Since the ERCRSA is part of the TCBA, the ERCRSA should likewise accrue interest based on the 3-month commercial paper rate.

63. The 3-month commercial paper rate provides SDG&E with reasonable compensation for the costs it incurs to finance its ERCRSA undercollection.  

64. SDG&E’s request that it be allowed to accrue interest on its ERCRSA undercollection at rate that is higher than the 3-month commercial paper rate should be denied.  

65. This decision makes no findings regarding the reasonableness of the terms and conditions of any transaction that is directly or indirectly related to the authority granted to SDG&E by this decision, including, but not limited to, transactions involving the issuance of debt and the purchase of wholesale power.  

66. The “carryover” of the § 1904(b) fee that SDG&E previously paid for the $200 million of short-term debt that SDG&E was authorized to issue in D.97‑11‑012 expires on December 31, 2002, when SDG&E’s authority to issue debt under D.97-11-012 also expires.  

67. This decision authorizes SDG&E to issue $800 million of debt for as long as necessary to finance its ERCRSA undercollection, which could extend beyond December 31, 2002.  
68. The entire $800 million of additional debt that SDG&E is authorized to issue by this decision is subject to § 1904(b).  

69. SDG&E is required by § 1904(b) to pay a fee of $406,000 for authority to issue an additional $800 million of long-term debt.  SDG&E should remit this fee to the Commission’s Fiscal Office within a reasonable period of time, not to exceed six months from the effective date of this decision.  Failure by SDG&E to remit the fee should render void all authority granted herein.  

70. Rule 48 allows SDG&E to request an extension of time to pay the § 1904(b) fee.  If SDG&E requests and receives such an extension, SDG&E should pay interest on the fee retroactive to the effective date of this decision.  The rate of interest should be based on the 3-month commercial paper rate published in Federal Reserve Statistical Release G.13.  

71. An evidentiary hearing is not necessary.  

72. This is a ratemaking proceeding. 

73. The following order should be effective immediately so that its provisions may be implemented expeditiously.

ORDER

IT IS ORDERED that:

74. Pursuant Pub. Util. Code § 851 and/or § 816 et seq., San Diego Gas & Electric Company (SDG&E) is authorized to:  (i) issue $800 million of additional debt to finance the undercollection in its Energy Rate Ceiling Revenue Shortfall Account (ERCRSA); (ii) finance its ERCRSA undercollection with any of the types of short-term and long-term debt identified in the body of this decision, including debt secured by SDG&E’s real assets; (iii) exclude from its authorized capital structure any debt issued to finance its ERCRSA undercollection; and (iv) enter into interest-rate swaps, caps, and collars with respect to debt issued pursuant to this order.

75. SDG&E may issue any combination of short-term and long-term debt to finance its ERCRSA undercollection. 

76. The authority granted to SDG&E by Ordering Paragraph (OP) 1 is in addition to SDG&E’s current authority under Decision (D.) 00-01-016 to issue  $500 million of long-term debt.  

77. The authority granted to SDG&E by OP 1 supercedes SDG&E’s authority under D.97-11-012 to issue $200 million of short-term debt.  SDG&E’s authority to issue short‑term debt pursuant to D.97‑11-012 is canceled.  SDG&E may use $200 million of debt authorized of OP 1 for the purposes authorized by D.97‑11‑012 through December 31, 2002, but only to the extent that SDG&E does not need this $200 million to finance its ERCRSA undercollection.

78. Any debt issued by SDG&E pursuant to this decision shall only be used for the purposes authorized in OP 1 and the prior OP.  SDG&E’s authority to issue debt pursuant to this decision shall expire six months after the undercollection in SDG&E’s ERCRSA is paid off.  SDG&E shall have six months from the date the undercollection is paid off to permanently reduce its outstanding debt by an amount of debt equal to that issued by SDG&E pursuant to this decision. 

79. SDG&E’s request to issue $800 million of additional debt for § 817 purposes is denied without prejudice.  

80. For regulatory purposes, the carrying cost of the undercollection in SDG&E’s ERCRSA shall be based on the 3-month commercial paper rate that is published in Federal Reserve Statistical Release, G.13 (“3‑month commercial paper rate”).  

81. SDG&E’s request to accrue interest on its ERCRSA undercollection based on rate that is different than the 3-month commercial paper rate is denied. 

82. The interest-rate swaps, caps, and collars used by SDG&E to finance its ERCRSA undercollection may be used for ratemaking purposes only if these financial instruments result in a carrying cost for the ERCRSA undercollection that is equal to or less than the 3‑month commercial paper rate.  SDG&E shall comply with all record keeping and reporting requirements pertaining to these financial instruments that were adopted by the Commission in 96-05-066.

83. SDG&E shall report to the Commission the information required by General Order (GO) 24-B with respect to debt issued by SDG&E pursuant to this decision.  SDG&E may report this information on a quarterly basis, except that SDG&E shall report on a monthly basis if directed to do so by Commission staff. 

84. Pursuant to Pub. Util. Code § 1904(b), SDG&E shall remit the statutorily mandated fee of $406,000 to the Commission’s Fiscal Office within a reasonable time, not to exceed six months from the effective date of this decision.  Failure by SDG&E to remit the fee shall render void all authority granted herein.  

85. If SDG&E requests and receives an extension of time beyond six months to pay the fee required Pub. Util. Code § 1904(b), SDG&E shall pay interest on the fee retroactive to the effective date of this decision.  The rate of interest shall be based on the 3-month commercial paper rate. 

86. The 30-day period for public review and comments on this decision that is provided for in Pub. Util. Code § 311(g)(1) is waived pursuant to § 311(g)(2). 

87. Application (A.) 00-11-025 is granted and denied to the extent set forth in the previous Ordering Paragraphs.  

88. A.00-11-025 is closed.

This order is effective today.

Dated 




, at San Francisco, California.

�  All statutory references are to the Public Utilities Code unless otherwise indicated. 


�  Short-term debt is any debt that has a maturity of less than 12 months when issued.  Long-term debt is any debt that has a maturity of 12 months or more when issued. 


�  Section 823(c) allows a utility to issue short-term (s/t) notes without the consent of the Commission, so long as the total amount of the utility’s outstanding s/t notes does not exceed 5% of the par value of the utility’s other outstanding securities.  


�  D.00-08-037, Ordering Paragraphs (OPs) 6 and 7.  


�  AL 1254-E was effective upon filing.  (D.00-09-040, OP 6.) 


�  SDG&E Response to ALJ Request #3, Question #4. 


�  SDG&E response to ALJ Request #3, Question 1. 


�  GO 24-B requires utilities to submit a monthly report to the Commission that contains, among other things, the following information:  (i) the amount of debt issued by the utility during the previous month; (ii) the total amount of debt outstanding at the end of the prior month; (iii) the purposes for which the utility expended the proceeds realized from issuance of debt during the prior month; and (iv) a monthly statement of the separate bank account that the utility is required to maintain for all receipts and disbursements of money obtained from the issuance of debt.


�  In D.94-09-074, SDG&E was authorized to report on a quarterly basis the information required by GO 24-B respect to debt and/or equity that SDG&E was authorized to issue in D.93-09-069, D.93-07-043, D.93-04-025, and D.92-11-059.  


� Debt issued by SDG&E pursuant to this decision should have appropriate duration, terms, and conditions to enable SDG&E to permanently retire or defease an equal amount of debt no later than six months after its ERCRSA undercollection is paid off. 


� SDG&E response submitted on November 10, 2000, to Mr. Ramon Go, Schedule II and Schedule IIIa.  


� SDG&E’s forecast of its cash requirements shows that SDG&E will refinance $168 million of outstanding debt in 2001, and $28 million of outstanding debt in 2002.  No debt will be refinanced in 2003. (Ibid.)  There is no need for SDG&E to increase its total outstanding debt in order to refinance existing debt.  SDG&E also has ample unused authority under D.00-01-016 to refinance debt in 2001 and 2002.  (SDG&E response to ALJ Request #3, Question 3.)


� Ibid.  


� Previous Commission decisions authorizing SDG&E to issue long-term debt and/or equity typically authorized SDG&E to use the proceeds for one or more of the purposes identified in § 817. (See, for example, D.00�01�016, OP 1(b); and D.93-09-069, 1993 Cal. PUC LEXIS 670).  


� A.00-11-025, Appendix C; and D.97-11-012, 1997 Cal. PUC LEXIS 1018, *9 - *10. 


� SDG&E paid a dividend to its parent company of $405 million during the first nine months of 2000.  In comparison, the total annual dividend paid by SDG&E in previous years was $106 million in 1999, $269 million in 1998, and $256 million in 1997. (SDG&E Form 10-Q for the quarter ending September 30, 2000; and SDG&E Form 10�K for the year ended December 31, 1999.)  The substantially higher dividend paid by SDG&E during 2000 calls into question SDG&E’s assertion that it needs to issue $800 million of additional debt for § 817 purposes. 


� These other sources of capital may not be large enough or available soon enough to finance SDG&E’s ERCRSA undercollection. 


� SDG&E states that while there may be some small difference between the commercial paper rate actually paid by SDG&E and the rate reported in Statistical Release G.13, the normal ratemaking convention is to use the rate reported in Statistical Release G.13.  SDG&E sees no compelling reason to deviate from this convention.


� D.00-02-048, 2000 Cal. PUC LEXIS 214, *64 - *65; D.98-05-045, mimeo., pp. 4 – 6 and Finding of Fact 5; D.96-11-041, 69 CPUC 2nd 263, at 277 and 282 - 283


� SDG&E’s proposal to use equity to finance part of its ERCRSA undercollection would be particularly expensive for ratepayers, since the “cost” of equity, unlike interest paid on debt, is not tax deductible.  (D.96-01-011, 1996 Cal PUC LEXIS 23, * 76).  


� The TRA is similar to the ERCRSA in that both accounts track the difference between the utility’s cost for wholesale power and the revenues the utility receives from its retail electric customers.


� D.00�12-064, mimeo., p. 6.  Our adoption of PG&E’s proposal in D.00-12-064 is consistent with D.87-09-050, Ordering Paragraph (OP) 3, where we held that the maximum rate of interest that Southern California Edison Company (SCE) could recover on its balancing accounts would be the lower of (i) the 3-month commercial paper rate, or (ii) the actual cost of debt used by SCE to finance its balancing accounts.


� SCE also has a TRA with a large and growing undercollection that accrues interest based on the 3�month commercial paper rate.  


� D.00-12-064, mimeo., pp. 3, 4, 6, and 14-16.  


� Federal Reserve Statistical Release G.13 issued on January 2, 2001, shows that the “interest rate swaps” for two-year and three-year fixed-rate debt is lower than the 3�month commercial paper rate.  


� D.96-01-011, 1996 Cal. PUC LEXIS 23, *74  - *77.  


� SDG&E proposes to use equity to finance a portion of the ERCRSA undercollection that exceeds $500 million.  Equity is the costliest type of capital for ratemaking purposes, and is generally used to finance riskier investments.  Thus, SDG&E should be authorized to issue equity to finance part of its ERCRSA undercollection only if SDG&E is at risk for not recovering prudently incurred costs booked to the ERCRSA.  


� The consideration of risk to determine a utility’s reasonable costs is hardly novel.  In D.97-11-074, we reduced the return on equity applicable to SDG&E’s generation plant assets that are eligible for transition cost recovery.  We did so based, in part, on our determination that SDG&E’s risk of loss associated with these assets had been significantly reduced by Assembly Bill 1890, which provided that SDG&E would have a reasonable opportunity to recover its uneconomic costs associated with generation plant assets. (D.97-11-074, 76 CPUC 2d 627, at 736 - 738; D.98-05-045, mimeo., pp. 5 – 6.) 


� D.00-09-040, 2000 Cal. PUC LEXIS 710, *12; D.00-08-037, mimeo., pp. 1, 6, 9 and OP 7; and A.00-11-025, p. 4. 


� See, for example, D.00-10-048, 2000 Cal. PUC LEXIS 774, *7; D.00-02-048, 2000 Cal. PUC LEXIS 214, *78, *90, *92, and *92; and D.97-12-039, 1997 Cal. PUC LEXIS 1133, *7 �*8.  SDG&E’s tariffs reflect Commission decisions, and state that the TCBA, including the ERCRSA, accrue interest based on the 3-month commercial paper rate. (SDG&E Revised Cal. P.U.C. Sheet Nos. 13741-E and 13743-E)  


� Capital structure is composed of long-term debt, preferred stock, and common stock.  It excludes short-term debt. (D.00-06-040, mimeo., p. 10).  


� D.98-03-073, Appendix B, Section IV.A.6.  


� The Commission granted similar authority to PG&E in D.00-12-064, OP 11.  


� The Commission previously authorized SDG&E to issue each type of debt instrument requested in A.00-11-025.  (See, e.g., D.97-11-012, D.96-05-066, and D.93-09-069.)


� There are two types of interest-rate swaps.  The first type is where fixed-rate debt is converted into variable-rate debt or vice versa.  The second type is where floating�rate debt tied to one index (e.g., the London Interbank Offering Rate) is converted into floating�rate debt tied to another index (e.g., the Federal Reserve composite rate for commercial paper).  An interest-rate cap is a financial instrument that sets a maximum rate of interest on variable-rate debt.  An interest rate collar is a financial instrument that sets both minimum and maximum rates of interest on variable-rate debt.  


� SDG&E also requests authority to enter into swaps, caps, and collars with respect to equity.  There is no need to consider SDG&E’s request, since this decision denies SDG&E’s request for authority to issue equity to finance its ERCRSA. 


� The Commission granted similar authority in D.96-05-066, D.93-09-069, D.93�04�025, D.92-03-049, and D.90-02-051.  


� In D.96-05-066, OPs 7 and 8, the Commission required SDG&E to (i) separately report all income and expenses arising from swaps in all monthly and annual financial reports to the Commission; and (ii) maintain and make available to the Commission upon request the following:  (a) a report analyzing the swap, including the “all-in costs” of the swap as compared with the “all-in cost of money” without a swap; and (b) a complete copy of the executed swap agreement and all associated documentation. (1996 Cal. PUC LEXIS 680, *23 and *24)  The Commission adopted identical reporting requirements for SDG&E in (i) D.93-09-069, OPs 6, 8.e., and 8.f.; and (ii) D.93-04-025, OPs 10.d, 10.e., and 11.   


� The Commission granted similar exemptions in the following decisions:  D.97-11-012, D.96-05-066, D.93�09�069, D.93�04�025, D.92�11�059, D.92�03�049, and D.92�01�002. 


� A.00-11-025, pp. 22-23 and Appendix D; SDG&E response to ALJ Request #3, Questions 1 and 2. 


� The fee is determined as follows:  ($2 x (1,000,000/1,000)) + ($1 x (9,000,000/1,000)) + ($0.50 x (790,000,000/1,000)) = $406,000. 


� SDG&E’s motion is granted to the extent the Commission’s actions in today’s decision comport with the actions requested by SDG&E in its motion.  
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