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Application 00-03-029

(Filed March 13, 2000)

O P I N I O N

This decision denies Orcutt Area Advisory Group, Inc. (Intervenors) an award of compensation for its contribution to Decision (D.) 00-09-052.

1. Background

This proceeding addressed the Application of Southern California Water Company (Applicant) to add the community of Cypress Ridge to its Santa Maria Customer Service Area.  This issue was previously the subject of an Advice Letter that was denied.  Intervenor is a non-profit corporation whose purpose is to educate its membership, the community, and local government regarding land use issues in the Orcutt area of the Santa Maria Valley.

Following the filing of the Application, a prehearing conference (PHC) was held in San Francisco on June 6th at which time Intervenor attended and presented a summary of its opposition to the Application.  A public participation hearing (PPH) was held in the Santa Maria area on August 16th, and Intervenor and other members of the public made statements in opposition to the Application.  Intervenor subsequently mailed prepared testimony to the service list in anticipation of evidentiary hearings.  This testimony opposed the Application.  Additional letters of opposition were submitted by interested parties from the community.  

Following the PPH in Santa Maria, Applicant filed a written request for dismissal of the Application.  The request was unopposed.  D.00-09-052 orders the dismissal of the Application.

Intervenors filed a Request for Compensation (Request) for its contribution to D.00-09-052.  The Request seeks an award in the amount of $494.30 for reimbursement of out-of-pocket expenses.  No compensation is sought for time expended by representatives of Intervenor in preparation of documents, travel time, and attendance at the PPH and PHC.  No opposition to the Request was filed.

2. Procedural Matters

Pursuant to Rule 77.7(f)(6) of the Commission's Rules of Practice and Procedure, the otherwise applicable 30-day period for public review and comment is being waived.

3. Requirements for Awards of Compensation

Intervenors who seek compensation for their contributions in Commission proceedings must file requests for compensation pursuant to Pub. Util. Code Sections 1801-1812. 
  Section 1804(a) requires an intervenor to file a notice of intent (NOI) to claim compensation within 30 days of the prehearing conference (PHC) or by a date established by the Commission.  The NOI must present information regarding the nature and extent of planned participation in the proceeding, and an itemized estimate of compensation that the customer expects to request.  The NOI may also request a finding of eligibility. 

Other sections address requests for compensation filed after a Commission decision is issued. Section 1804(c) requires an eligible customer to file a request for an award within 60 days of the issuance of a final order or decision by the Commission in the proceeding.  Intervenor timely filed its request for an award of compensation on October 3, 2000.  An intervenor requesting compensation must provide “a detailed description of services and expenditures and a description of the customer’s substantial contribution to the hearing or proceeding.”  Section 1802(h) states that “substantial contribution” means that,

“in the judgement of the commission, the customer’s presentation has substantially assisted the commission in the making of its order or decision because the order or decision has adopted in whole or in part one or more factual contentions, legal contentions, or specific policy or procedural recommendations presented by the customer.  Where the customer’s participation has resulted in a substantial contribution, even if the decision adopts that customer’s contention or recommendations only in part, the commission may award the customer compensation for all reasonable advocate’s fees, reasonable expert fees, and other reasonable costs incurred by the customer in preparing or presenting that contention or recommendation.”

Section 1804(e) requires the Commission to issue a decision which determines whether or not the customer has made a substantial contribution and the amount of compensation to be paid.  The level of compensation must take into account the market rate paid to people with comparable training and experience who offer similar services, consistent with Section 1806.

4. NOI to Claim Compensation

Intervenor timely filed its NOI after the first PHC and was found to be eligible for compensation in this proceeding by an Administrative Law Judge (ALJ) ruling dated September 5, 2000.

5. Substantial Contribution to Resolution of Issues

A party may make a substantial contribution to a decision in one of several ways. 
  It may offer a factual or legal contention upon which the Commission relied in making a decision,
 or it may advance a specific policy or procedural recommendation that the ALJ or Commission adopted.
 A substantial contribution includes evidence or argument that supports part of the decision even if the Commission does not adopt a party's position in total.

This case presents a situation in which Intervenor commenced participation in a proceeding, but the underlying application was dismissed before the Commission reached a decision on any of the issues in the case. As stated in D.00-09-052, the Application was dismissed because Applicant requested dismissal.  The Commission did not rely upon any factual, legal, or policy recommendations of Intervenor or any other party when it issued D.00‑09‑052.  In its written request for dismissal, Applicant did not provide information as to its motive in seeking dismissal.  Because the Commission did not rely upon any positions advanced by Intervenor in D.00-09-052, there is no basis for concluding that Intervenor made a substantial contribution to that decision.  The statutory framework that establishes the intervenor compensation program does not provide for compensation of an intervenor whose participation did not substantially assist the Commission in the making of its order or decision.

In concluding that Intervenor has failed to meet the "substantial contribution" requirement under the statutory framework, we do not intend to suggest that Intervenor's participation did not influence Applicant to seek an order of dismissal.  We reach no conclusion on that issue, which is not relevant to our determination.  Our decision is determined by the statutory requirements set forth by the Legislature when it established the intervenor compensation program.

6. Additional Requirements

Because we conclude that Intervenor did not make a substantial contribution to D.00-09-052, we do not consider whether Intervenor meets other requirements for an award of compensation. 
  Section 1803 makes it clear that a customer must make a substantial contribution to the Commission's order or decision in order to be eligible for compensation.  In the absence of a substantial contribution, it is irrelevant whether Intervenor would have satisfied other requirements for an award.

Findings of Fact

1. Intervenor has made a timely request for compensation for its contribution to D.00-09-052.

2. Intervenor timely filed its notice of intent to seek compensation and was found eligible for compensation.

3. Intervenor's participation did not make a substantial contribution to the Commission's adoption of D.00-09-052.

Conclusions of Law

1.  Intervenor has not fulfilled the requirements of Section 1801-1802 which govern awards of intervenor compensation because Intervenor's participation did not make a substantial contribution to the Commission's adoption of D.00‑09‑052.

2. Intervenor's request for an award should be denied because it did not make a substantial contribution to D.00-09-052.

3. Pursuant to Rule 77.7(f)(6) of the Commission's Rules of Practice and Procedure, the comment period for this compensation decision may be waived.

ORDER

IT IS ORDERED that:

1. The request of Orcutt Area Advisory Group, Inc. for an award of compensation for contribution to Decision 00-09-052 is denied.

2. The comment period for today's decision is waived.

3. This proceeding is closed.

This order is effective today.

Dated 




, at San Francisco, California. 

�  All statutory citations are to the Pub. Util. Code.


�  Section 1802(h).


�  Id.  


�  Id.  


�  See, e.g., D.89-03-063.


�  These requirements include a showing that the customer's participation was productive.  A finding must also be reached as to whether the hourly rates and hours, as well as other miscellaneous costs, are reasonable.  (See D.98-04-059.)  
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