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O P I N I O N

I. Summary 

This decision grants the application of Pacific Gas and Electric Company (PG&E) and Storage Pro of Richmond II, LLC (Buyer) requesting authority under Section 851 of the Public Utilities Code for PG&E to sell to Buyer a 1.9 acre parcel of land located in Contra Costa County (the Property).  Buyer intends to use the property as a storage lot for boats and recreational vehicles in connection with a self-storage business on adjacent property.  This decision also grants the request of PG&E and Buyer to defer consideration of the ratemaking treatment associated with this sale to Application (A.) 00-09-002.

This decision holds that changes made to the Property under a license agreement entered into in advance of the sale do not fall within the “limited uses” described in Commission General Order 69-C.  The Commission will deny future applications to encumber or dispose of utility property where the structure of the transaction was designed to circumvent the advance review requirements of § 851 or the appropriate environmental review.  Nevertheless, the specific work performed in this case falls within certain categorical exemptions under the California Environmental Quality Act.  Therefore, PG&E did not violate any Commission rules or orders in allowing Buyer to perform work on the property in advance of the sale.

II. Background

PG&E is a public utility corporation regulated by this Commission and engaged principally in the business of furnishing gas and electric service in California.  Buyer is a California limited liability company and is the owner of a self-storage business located on property adjacent to the property at issue in this application.

The Property consists of approximately 1.9 acres of land located in the City of Richmond in Contra Costa County and constitutes a portion of 2 parcels of land identified by the Contra Costa County Assessor as Assessor’s parcel Number 550-040-06 and 550-040-08.  PG&E acquired a portion of the Property from J. A. Banzhaf and wife by deed dated February 5, 1951 and a portion from the Atchison, Topeka and Santa Fe Railway Company by deed dated May 7, 1951.  The total original cost of the Property to be sold was $19,062.

The Property is a portion of the lands that the Company acquired for the construction of a substation.  The substation was built on the easterly portion of those lands.  The Property forms the westerly portion of those lands and is traversed on the westerly and northerly sides and across the southeast corner by underground electric lines.  As part of the Agreement, PG&E will reserve easement rights for these existing underground lines.

III. Reasons for Sale of the Property

As part of PG&E’s ongoing efforts to identify underutilized assets, PG&E identified the Property as a candidate for disposition.  The Property is adjacent to a PG&E substation and is traversed by underground electric lines.  Aside from the underground electric lines, PG&E does not otherwise make use of the Property.  With adequate easements for the underground lines, it is not foreseeable that the Property will ever again be useful for public utility purposes.  PG&E concluded that it did not need to maintain ownership of the Property in fees and the fee interest in the property could be declared surplus.  PG&E also concluded that by exchanging unused fee interests for easements and by removing the book value of the fee interests from rate base, PG&E would be able to maintain customer service at a reduced cost.

Moreover, PG&E concluded that the easements will actually be more advantageous to PG&E and its ratepayers than continuing to own the Property.  In particular, with easements, PG&E would retain all rights necessary for current maintenance and future operation of the existing facilities, including the right to enter on any part of the Property for maintenance purposes, with none of the obligations attendant to ownership of the Property.  Specifically, PG&E would no longer be responsible for the maintenance costs or the payment of property taxes associated with the Property, nor would PG&E be responsible for the liability for injury to trespassers or others who may enter onto the Property.

Buyer wishes to purchase the Property for use as a storage lot for boats and recreational vehicles in connection with its self-storage business located on adjacent property.

IV. The Agreement

The terms and conditions of the proposed sale are contained in the Purchase and Sale Agreement (Agreement) between PG&E and Buyer.  Under the terms of the Agreement, PG&E will sell and convey to Buyer the Property, together with all easements, rights and privileges appurtenant thereto.

The purchase price of the Property is $562,045.  The most recent appraisal of the Property indicates an estimated market value of $508,000.  Buyer’s offer was the best of three offers received for the Property.  According to the Agreement, the closing period of the transaction is August 1, 2000.  However, in the event Commission approval has not been received by such date, the parties have mutually agreed to extend the closing date by one year to August 1, 2001.

V. Response of Office of Ratepayer Advocates (ORA)

On October 4, 2000, ORA filed a response to the application stating that it does not oppose PG&E’s sale of this property to Buyer.  ORA’s response also notes its strong support for PG&E’s proposal to defer consideration of the ratemaking treatment of the proceeds of this sale to A.00-09-002.

VI. Environmental Issues and License Agreement

Public Utilities Code Section 851 requires advance, discretionary approval before sale of utility property “necessary or useful in the performance of its duties to the public.”  Advance approval is the mechanism by which the Public Utilities Code ensures that financial and other transactions do not proceed until the Commission has had a chance to review and, if necessary, place conditions on those transactions. (e.g., Pub. Util. Code, §§ 851, 852, 854.)  When the Commission engages in advance review of proposals requiring construction under § 851 applications, it routinely evaluates whether California Environmental Quality Act (CEQA) review is necessary.  CEQA requires that an agency consider the environmental consequences of its actions before it makes a formal decision.  CEQA is triggered when an agency has discretionary authority over an action prior to its completion.

In the initial application, PG&E claims that the proposed sale is not an activity subject to CEQA because Buyer does not propose any change in the use of the Property.  PG&E describes how it has granted a license to Buyer, effective until the sale is completed, to use the Property for its storage business.  Because use of the property as a storage facility under the license is the same as use that is proposed after sale, PG&E claims that the sale will not result in a direct or reasonably foreseeable indirect physical change in the environment. 

On October 16, 2000, the assigned Administrative Law Judge (ALJ) issued a ruling requesting further information on the licensing of the property.  In response, PG&E filed an amended application in which it disclosed that effective April 1, 2000, Buyer entered into a revocable license (License Agreement) with PG&E to occupy and begin preliminary site preparation of the property prior to close of escrow.  The amended application states that since entering into the license, Buyer has “secured the property, erected lighting, replaced the entrance gate, paved the entrance to the yard, and removed debris from the property.”

PG&E states that it entered into the License Agreement pursuant to General Order (G.O.) 69-C, which states in relevant part:

“…all public utilities covered by provisions of Section 851…are hereby authorized to grant easements, licenses or permits for use of occupancy on, over or under any portion of the operative property of said utilities for rights of way, private roads, agricultural purposes, or other limited uses of their several properties without further special authorization by this Commission whenever it shall appear that the exercise of such easement, license or permit will not interfere with the operations, practices and service of such public utilities to and for their several patrons or customers.” (emphasis added)

With regard to the interplay of G.O. 69-C and § 851, the Commission recently stated its concern with the use of licensing arrangements prior to disposal or encumbrance of utility property.  The Commission stated in D.00‑12‑006: 

G.O. 69-C cannot reasonably be read to allow utilities [to] bifurcate their transactions so that they would perform construction under an agreement not subject to Commission review by virtue of G.O. 69-C, and then, after the facilities are installed, seek approval of the lease arrangements for those facilities. G.O. 69-C allows utilities to enter agreements without Commission approval only for “limited uses.”  We do not believe it is reasonable to consider a license that involves the construction of new facilities for the benefit of the licensee to be a “limited use” where doing so would circumvent environmental review.  Such an interpretation would be contrary to the spirit and intent of G.O. 69-C as well as § 851.  (D.00-12-006, p. 5.)

In light of PG&E’s disclosure that some physical changes had been made to the Property under the License Agreement, the assigned ALJ issued a second ruling questioning whether PG&E’s actions in licensing the Property may have violated G.O. 69-C, § 851, and CEQA.  Specifically, the ruling asked whether work performed on the property by Buyer under the License Agreement may have gone beyond the “limited uses” contemplated in G.O. 69-C, thereby violating the general order, § 851, and the Commission’s Rule 17.1 regarding environmental review under CEQA. 

In response, PG&E claims that the work done on the Property, such as limiting paving, repair of fences and the addition of lighting, involves the same types of activities generally involved in building and maintaining private roads or engaging in agricultural use of land.  Because G.O. 69-C equates “limited uses” with rights of way, private roads, and agricultural purposes, PG&E argues that the work performed was entirely consistent with, or may have been more modest than, the uses enumerated in G.O. 69-C.  PG&E submits that it has not violated G.O. 69-C by allowing Buyer to conduct what it characterizes as “minor work” on the Property.  

PG&E further submits that it has not violated § 851 because the work performed under the license was entirely proper in its view, and did not require a discretionary decision by the Commission.  PG&E suggests that if the Commission needs to review the environmental consequences of the sale, it can do so as part of the current § 851 application.  

On the question of whether PG&E violated Rule 17.1 by claiming no direct or indirect effects on the environment, PG&E claims the work Buyer performed on the Property under the license is entitled to several exemptions under CEQA.  For example, PG&E cites exemptions for limited replacement and reconstruction of facilities and construction of accessory structures such as parking lots.  Consequently, PG&E maintains that the physical changes under the license would not have required environmental review, even if discretionary Commission action were needed.

VII. Discussion

A. Interplay of G.O. 69-C and Section 851

We are troubled by the emerging pattern of a utility licensing property under G.O. 69-C as a precursor to a planned application for sale or lease of the property under § 851.  It appears that utilities may be using G.O. 69-C as a means to give immediate effect to transactions with third parties while awaiting Commission approval of a longer term arrangement.  By invoking an overly broad reading of the term “limited uses” under G.O. 69-C, a utility allows construction to take place under a temporary license, permit, or easement which would otherwise require environmental review and Commission approval under a § 851 application.  Then, after construction takes place, a utility files an application under § 851 to convert the underlying agreement to a sale of the property, maintaining that CEQA does not apply because no new construction is involved, or as in this case, maintaining that there is no direct or reasonably forseeable physical change in the environment.  In such a case, the Commission is faced with the dilemma that CEQA review at the time of the § 851 application is rendered irrelevant because the construction or physical changes in the environment have already taken place without advance Commission review and approval. 

We are concerned that segmenting projects in this way has the potential to circumvent environmental review when the Commission is presented with a transaction that clearly articulates the intention to split the project into two parts, one governed by G.O. 69-C, and the other subject to § 851 Commission review.  We recently stated in D. 00-12-006: 

… we will deny applications to convert G.O. 69-C agreements to lease agreements in the future, where the structure of those transactions was designed to circumvent the advance approval requirements of § 851, and the associated CEQA review requirement.  (D.00-12-006, p. 7.)

Even though the current application involves subsequent sale of the property rather than a lease, the effect is the same. 

Here, in response to questioning by the ALJ, PG&E confirms that the Buyer was allowed to make physical changes to the property under the terms of the License Agreement.  The License Agreement contemplated and allowed for construction on the property, and clearly articulated the intention to subsequently sell the property to Buyer and thus convert the license to a sale under § 851.  As a result, physical changes were made to the property under the license which were not subject to our advance review and approval.  Now PG&E files under § 851 to authorize the sale of the Property, maintaining that CEQA review is not required because “Buyer does not propose any change in the use of the property.”
 The Commission is left to determine whether environmental review was necessary for the work already performed and whether those changes conflict with the assertion that there will be no “change in use of the property.” 

PG&E asserts that the changes made under the license comport with the “limited uses” described in G.O. 69-C.  To justify its statement that Buyer does not propose to change the use of the property, PG&E reveals, after questioning from the ALJ, that the Property has been used for recreational vehicle storage in the past.
  In addition, PG&E asserts that even if the Commission determined that the work performed on the Property did not fall within G.O. 69-C’s “limited uses,” the work is categorically exempt from environmental review under the CEQA Guidelines.  Specifically, PG&E cites exemptions under Classes 1 through 4, and Class 11 as allowing the work performed.  (See CEQA Guidelines, 14 California Code of Regulations §§ 15301, 15303(e) 15311 (b) and 15304.)  Finally, PG&E makes the argument that if a licensee were to undertake land use changes, any necessary environmental review under CEQA should be performed by local agencies. 

We do not agree with PG&E’s assertion that the work performed falls under the “limited uses” described in the underlying general order.  Here, PG&E entered into the License Agreement with the stated intention of selling the property.  Thus, any work performed by Buyer on the property was most likely intended to be permanent rather than temporary.  In contrast, G.O. 69-C requires that easements, licenses or permits “shall be made conditional upon the right of the grantor…to commence or resume the use of the property in question….”  This provision makes it reasonable to conclude that when the general order describes “limited uses,” it envisioned temporary ones, or at least uses which would not be incompatible with resumed use of the property by the utility. 

We also do not agree with PG&E’s hypothetical stance that we should rely on other agencies to perform environmental review of land use changes made to utility property while under a license agreement to a third party.  Such an argument is not persuasive absent a situation where the Commission has the opportunity for advance review of a proposed activity, can fully consider whether this agency or another is the appropriate lead agency, and has some assurance that another lead agency will perform the CEQA function.  Furthermore, we are concerned that since G.O. 69-C allows limited uses of utility property “without further special authorization by this Commission,” a third party licensee may turn to the general order as rationale to preclude discretionary review by other agencies. 

Despite disagreeing with PG&E on these points, we agree with PG&E’s claim that the activity which reportedly took place under the license falls within certain categorical exemptions in the CEQA Guidelines.  Class 1 allows maintenance or minor alteration of existing structures and facilities.
  Class 2 allows limited replacement or reconstruction of existing facilities where the new installation is on the same site and continues to have the same purpose.
  Class 3 provides an exemption for the construction of small structures such as fences.
  Class 11 allows construction or placement of minor structures accessory to existing commercial and industrial facilities, including small parking lots.
  Upon review of the facts surrounding the specific changes made to the Property such as repairing and replacing existing structures and minor construction of a parking lot, we find the work is consistent with these exemptions.  Therefore, we find that because work performed on the property under the license was categorically exempt from CEQA, PG&E did not violate G.O. 69-C, § 851, CEQA or Rule 17.1 through the license.  Moreover, parties did not use G.O. 69-C to accelerate the transaction because the sale itself has not been made and Storage Pro will not acquire the property until after the § 851 approval has been granted.

Although we do not find that PG&E violated our orders or rules in this application, we note that this result is based on the unique circumstances of this case alone.  We reiterate our statement from D.00-12-006: we will deny future applications involving G.O. 69-C licenses as a precursor to encumbering or disposing of utility property where the structure of those transactions was designed to circumvent the advance approval requirements of § 851 and the associated CEQA review requirement.  Further, we will deny applications where applicants attempt to justify permanent changes to property in advance of an application under § 851 and without the appropriate environmental review.

We will not subject this application to further CEQA review.  The property has been used for recreational vehicle storage prior to the current License Agreement with Buyer and will continue to be used for this purpose.  Neither PG&E nor Buyer seeks authority from the Commission to change the existing uses of the Property.  Any subsequent change in use by Buyer of the Property should be subject to later local review or permitting.  This decision does not grant Buyer authority to make future changes or improvements to the property.

Having found that the facts of this case do not present a situation where PG&E is using G.O. 69-C to avoid the requirements of CEQA or the advance approval requirements of § 851, we may now consider whether to approve the sale of the Property, thereby terminating the License Agreement. 

B. Whether to approve sale

With the easements described herein, PG&E will not need the property at issue for public utility purposes.  We find that the sale and transfer is in the public interest because it will allow PG&E access to the underground electric lines on the Property at a reduced cost to ratepayers.  Further, we note that the application contains the following information in compliance with PG&E’s agreement with ORA to include certain information in its § 851 applications:

· Table Showing Sales Price, Expenses, Tax Effects. A table showing the sales price, expenses, and tax effects is appended to the application as Exhibit G.

· Decrease in Rate Base Resulting From the Sale. The Property consists of non-depreciable assets.  Exhibit F attached to the application shows the estimated 2000 revenue requirement associated with the Property.  Based on annual maintenance costs of $500, property taxes of $3,030, and the Company’s 1999 authorized cost of capital for distribution assets (10.60 percent on equity; 8.75 percent on rate base), the estimated 2000 revenue requirement, including taxes, is $5,976.  The costs related to the Property have historically been recovered through base rates as determined in a General Rate Case (GRC).

Because the revenue requirement determined in a GRC is authorized at an aggregate level, it is impossible to specifically identify these costs in a GRC decision.  Nevertheless, these costs are presently included in rates since they are embedded in PG&E’s adopted rate base and operation and maintenance expense estimates.  Therefore, in this case, the Property’s  $5,976 revenue requirement is included in the GRC revenues ordered by D.00-02-046 (PG&E’s 1999 Test Year GRC decision).

· Explanation of Other Accounting/Ratemaking Features.  The gross sales proceeds from this sale are reduced by a $2,500 appraisal fee and $2,751 in contract attorney fees.

VIII. Ratemaking Treatment

Applicants request that the Commission defer consideration of the ratemaking treatment for this sale to A.00-09-002, which PG&E filed on September 1, 2000, to resolve this and other § 851 ratemaking matters.
  The Commission has approved this approach in D.99-12-030, D.99-12-019, and D.00‑06-017.  On November 20, 2000, the Assigned Commissioner in A.00-09-002 suspended that proceeding until further notice.

In D.99-10-001, the Commission authorized PG&E to establish a memorandum account to track net-of-tax proceeds resulting from these sales.  Pending the outcome of A.00-09-002, the net sales proceeds would be tracked in the Real Property Gain/Loss on Sale Memorandum Account.  The memorandum account accrues interest at the three-month commercial paper rate until the ratemaking issues are fully resolved.  Thus, neither ratepayers nor shareholders are harmed by this delay.  Despite the current suspension of A.00-09-002, it is reasonable to continue to track sale proceeds in this manner until we resume consideration of gain on sale issues in either A.00-09-002 or another forum.  We wish to consider the allocation of the gain from the sale of non-generation related assets in a larger context, recognizing the PBR requirements of PG&E’s 1999 Test Year GRC decision and the restrictions on transition cost recovery described in D.99-02-033.

IX. Service

In D.99-04-015 and D.99-04-022 (Ordering Paragraph 7), the Commission directed PG&E to serve “any future Public Utilities Code Section 851 applications regarding land and/or hydroelectric facilities on local jurisdictions, such as cities, counties, special use districts, and federal and state resource agencies.”  In compliance with this order, PG&E properly served this application on the following entities:

· City of Richmond

· County of Contra Costa

· California Public Utilities Commission, Office of Ratepayer Advocates

· California Public Utilities Commission, Energy Division

· California Resources Agency

· California Environmental Protection Agency

· United States Environmental Protection Agency

· United States Department of the Interior

X. Public Review and Categorization

This is an uncontested matter in which the decision grants the relief requested.  Accordingly, pursuant to Pub. Util. Code § 311(g)(2), the otherwise applicable 30-day period for public review and comment is being waived.

In Resolution ALJ 176-3046, dated September 7, 2000, the Commission preliminarily categorized this proceeding as ratesetting, and preliminarily determined that hearings were not necessary.  ORA filed a response to the application but no protests have been received.  Given this status, public hearing is not necessary, and it is not necessary to alter the preliminary determinations made in Resolution ALJ 176-3046.

Findings of Fact

1. PG&E and Buyer request authority, pursuant to § 851, for PG&E to sell and transfer a 1.9 acre parcel of land located in the City of Richmond, Contra Costa County.

2. The land is no longer required for utility purposes except for underground electric lines.

3. The proposed sale agreement reserves an easement for the existing underground electric lines to PG&E.

4. On April 1, 2000, Buyer entered into a revocable license agreement with PG&E to occupy and begin preliminary site preparation of the property prior to close of escrow.

5. Under the license, Buyer made improvements to the property including paving, repair of fences, and the addition of lighting for a parking lot.

6. The work performed by Buyer under the license is exempt from review under CEQA, and therefore, PG&E did not violate G.O. 69-C, § 851, CEQA or Rule 17.1 through the license.

7. The Property was used for recreational vehicle storage prior to the license and will continue to be used for this purpose.

8. It is reasonable to defer consideration of the ratemaking issues from this sale to A.00-09-002.

Conclusions of Law

1. A public hearing is not necessary.

2. The proposed sale as set forth in the application is in the public interest and should be approved.

3. The facts of this case do not present a situation where G.O. 69-C is being used to avoid the requirements of CEQA or the advance approval requirements. of § 851.

4. Any subsequent change in use by Buyer of the Property should be subject to local review or permitting by the appropriate entity.

5. This order should be effective today so that the sale may proceed expeditiously.

ORDER

IT IS ORDERED that:

1. Within six months after the effective date of this order, Pacific Gas and Electric Company (PG&E) may sell to Buyer the property set forth in Application (A.) 00-08-045, in accordance with the Purchase and Sale Agreement attached to the application.

2. Within 60 days of the actual transfer, PG&E shall notify the Directors of both the Energy Division and the Office of Ratepayer Advocates in writing of the date of which the transfer was consummated.  A true copy of the instrument effecting the sale and transfer shall be attached to the written notification.

3. Upon completion of the sale and transfer authorized by this Commission order, PG&E shall stand relieved of public utility responsibilities for the property.

4. Consideration of the ratemaking issues presented in this proceeding is deferred to A.00-09-002.  PG&E shall track the net-of-tax sales proceeds from this sale in its Real Property Gain/Loss on Sale Memorandum Account and shall 

accrue interest on the balance at the three-month commercial paper rate.

5. A.00‑08‑045 is closed.

This order is effective today.

Dated 




, at San Francisco, California. 

� See Public Resources Code Section 21065 and 14 California Code of Regulations, CEQA Guidelines, § 15378.


� Amended application, October 30, 2000, p. 2.
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� CEQA Guidelines § 15302.


� CEQA Guidelines § 15303.


� CEQA Guidelines § 15311.


� In D.00-06-058, the Commission ordered PG&E to file an application by September 1, 2000 proposing Performance-Based Ratemaking (PBR) performance standards and addressing § 851 ratemaking matters.


� In D.99-02-033, the Commission rejected PG&E’s proposal to flow these transactions through the Transition Cost Balancing Account when the net result is a loss.
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