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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Application of SOUTHERN CALIFORNIA GAS COMPANY (U 904 G) Under the Catastrophic Event Memorandum Account (CEMA) for Recovery of Costs Related to the El Niño Storms.


Application 99-03-049

(Filed March 19, 1999)

OPINION ON REQUEST FOR INTERVENOR COMPENSATION

This decision awards The Utility Reform Network (TURN) $20,092.12 in compensation for its contribution to Decision (D.) 01-02-075.
1. Background

In D.01-02-075 the Commission rejected a proposed stipulation between the applicant Southern California Gas Company (SoCalGas) and the Office of Ratepayer Advocates (ORA) for the recovery of certain costs attributed to the 1998 El Niño storms through the Catastrophic Event Memorandum Account (CEMA).  Specifically, SoCalGas had filed Application (A.) 99-03-049 on March 19, 1999, to recover in rates $6,445,800 in incremental costs (net of capital costs, tax benefits, and expenses presently covered in rates).  SoCalGas requested recovery of a total revenue requirement of $5,171,478 through 2002 with the remainder capitalized in the next rate case.  SoCalGas also requested the authority to file advice letters to recover any future costs attributable to El Niño storms.  SoCalGas proposed that the revenue requirement be allocated to customer classes on the basis of equal percent of marginal cost.  

ORA filed a protest, and in testimony ORA recommended that a revenue requirement of $1,264,130 be adopted and that ratepayers and shareholders be equally responsible for CEMA expenditures.  TURN submitted testimony addressing only the allocation of the revenue requirement among SoCalGas’ customer classes.  

SoCalGas and ORA advised the Commission they had reached an agreement on the recovery of costs through CEMA, but that SoCalGas and TURN could not reach an agreement on the allocation of costs among customer classes.  A joint stipulation between SoCalGas and ORA was filed to resolve all issues except for the allocation of costs to customer classes.  TURN did not join in the joint stipulation.  Additional testimony was submitted by SoCalGas and ORA to explain and support the stipulation, and evidentiary hearings were held.  Following opening and reply briefs and late filed exhibits, the case was submitted May 30, 2000.  

The Administrative Law Judge’s Proposed Decision (PD), issued August 22, 2000, modified the stipulation and adopted TURN’s proposal for allocation of the revenue requirement to customer classes.  The PD also precluded SoCalGas from future recovery of capital costs related to 1998 El Niño storms.  After review of comments, the ALJ revised the PD to clarify the stipulation and identify which investment costs could be requested in future proceedings.  

The Commission did not adopt the PD.  Instead, in its adopted decision the Commission found that neither SoCalGas’ application nor the stipulation contained sufficient facts from which to determine whether the El Niño storms qualify as a disaster for CEMA purposes.  The Commission also found that, if the El Niño storms qualify as a disaster, there was insufficient information to determine whether costs could have been avoided or reduced, or whether the costs for which recovery was sought are reasonable and incremental to normal pipeline and facility repair activity.  Citing other unknowns including factors considered in the initial siting of the pipelines, company actions to monitor and reduce or avoid predictable damage, geologic considerations, and the predictability of heavy rainfall, the Commission concluded that there was an insufficient record to find that the costs requested were reasonable or in the public interest.  Accordingly, the Commission rejected the PD, including the allocation of costs to customer classes.  The adopted decision provided SoCalGas an opportunity to submit additional information, and deferred a decision on cost allocation as there was no determination that any costs were reasonable at this time.

2. Procedural Matters

Pursuant to Rule 77.7(f)(6), the otherwise applicable 30‑day period for public review and comment is being waived.  

3. Requirements for Awards of Compensation
Intervenors who seek compensation for their contributions in Commission proceedings must file requests for compensation pursuant to Pub. Util. Code §§ 1801-1812.
  Section 1804(a) requires an intervenor to file a notice of intent (NOI) to claim compensation within 30 days after the prehearing conference or by a date established by the Commission.  The NOI must present information regarding the nature and extent of the customer’s
 planned participation and an itemized estimate of the compensation the customer expects to request.  The NOI may request a finding of eligibility.

Other code sections address requests for compensation filed after a Commission decision is issued.  Section 1804(c) requires an eligible customer to file a request for an award within 60 days of issuance of a final order or decision by the Commission in the proceeding.  TURN timely filed its request for an award of compensation on April 30, 2001.  Under § 1804(c), an intervenor requesting compensation must provide ”a detailed description of services and expenditures and a description of the customer’s substantial contribution to the hearing or proceeding.”  Section 1802(h) states that ”substantial contribution” means that,

”in the judgment of the Commission, the customer’s presentation has substantially assisted the Commission in the making of its order or decision because the order or decision has adopted in whole or in part one or more factual contentions, legal contentions, or specific policy or procedural recommendations presented by the customer.  Where the customer’s participation has resulted in a substantial contribution, even if the decision adopts that customer’s contention or recommendations only in part, the Commission may award the customer compensation for all reasonable advocate’s fees, reasonable expert fees, and other reasonable costs incurred by the customer in preparing or presenting that contention or recommendation.”

Section 1804(e) requires the Commission to issue a decision that determines whether the customer has made a substantial contribution and what amount of compensation to award.  The level of compensation must take into account the market rate paid to people with comparable training and experience who offer similar services, consistent with § 1806.

4. NOI to Claim Compensation
TURN timely filed its NOI after the first prehearing conference and was found to be eligible for compensation in this proceeding by a ruling dated July 23, 1999.  This ruling did not make a separate finding of financial hardship; however, a finding of significant financial hardship had been made on January 4, 1999 in A.98‑09-003, et al.  Based on that ruling, TURN had a rebuttable presumption of eligibility for compensation in other Commission proceedings (such as this one) commencing after January 4, 1999 and before January 4, 2000. 

No protests in opposition to TURN’s request have been filed.

5. Substantial Contribution to Resolution of Issues

A party may make a substantial contribution to a decision in one of several ways.
  It may offer a factual or legal contention upon which the Commission relied in making a decision,
 or it may advance a specific policy or procedural recommendation that the ALJ or Commission adopted.
  A substantial contribution includes evidence or argument that supports part of the decision even if the Commission does not adopt a party’s position in total.

In A.99-03-049 SoCalGas proposed to allocate its revenue requirement based on an Equal Percent of Marginal Costs.  This would result in an allocation to core customers of about 86.9% of the revenue requirement.  TURN, as the only other party to address the issue of cost allocation, proposed an allocation based on the nature of the facilities repaired or replaced, resulting in an allocation to core customers of about 55.5% of the revenue requirement.  Based on the PD, the difference in allocations would have resulted in a decrease of about $1.45 million to core customers.  

However, we did not choose to adopt the PD, nor any revenue requirement at this time.  Therefore, the matter of allocating a revenue requirement in D.01-02-075 is moot.  Nevertheless, the PD clearly adopted TURN’s proposed cost allocation methodology and its supporting arguments.   The question we must determine is whether TURN should be compensated for its substantial contribution to the proceeding and the PD although this was not the decision ultimately adopted.  

There is sufficient precedent for compensating TURN for its expenses.  In D.92-08-030 we stated, ”In cases where the Commission does not wholly adopt the customer’s position, contribution to an ALJ’s proposed decision reinforces a substantial contribution to an order or decision.”  (D.92‑08‑030, p. 4)  We also cited this opinion in D.96-09-024, where we stated, “This reinforcement of TURN’s substantial contribution is also applicable in the instant case, since on some issues where TURN’s position was ultimately rejected by the Commission, this position was adopted either in the ALJ’s proposed decision, or the . . .  alternate.”  (D.96-09-024, p. 19).  Applying these precedents to this matter, it is clear that TURN substantially contributed on the issue of cost allocation to the PD, and should be compensated for that contribution.  

Although we deferred the matter of 1998 El Niño storm cost recovery to a future proceeding, we stated that we do not intend to duplicate the current record developed in this proceeding (A.99-03-049).  Instead we expect additional detailed information as discussed in D.01-02-075.  Therefore as the only party other than SoCalGas to address this issue, TURN’s substantial contribution to cost allocation methodology will also be available to us in a future proceeding.   We believe the substantial contribution by TURN to the PD, and the usefulness of TURN’s cost allocation proposal and arguments in a future proceeding, supports an award of compensation in this instance.  

6. The Reasonableness of Requested Compensation

TURN requests compensation in the amount of  $20,092.12 as follows:

Attorneys’ Fees 

Michel Florio
22.0 hours (1999-2000)
@  $310 per hour 
=
$6,820.00

Marcel Hawiger
16.95 hours (1999)
@ $170 per hour  
=
2,881.50


55.70 hours (2000)
@ $180 per hour  
=
  10,026.00



Subtotal
=
$19,727.50

Miscellanous Costs


Photocopies
=
$305.13


Fax expense
=
12.50


Lexis Research
=
29.57


Telephone
=
1.74


Postage
=
     5.68


Subtotal
=  
364.62

Total
=
$20,092.12

6.1  Overall Benefits of Participation

In D.98-04-059, the Commission adopted a requirement that a customer must demonstrate that its participation was ”productive,” as that term is used in § 1801.3, where the Legislature gave the Commission guidance on program administration.  (See D.98-04-059, mimeo. at 31-33, and Finding of Fact 42.)  In that decision we discuss the requirement that participation must be productive in the sense that the costs of participation should bear a reasonable relationship to the benefits realized through such participation.  Customers are directed to demonstrate productivity by assigning a reasonable dollar value to the benefits of their participation to ratepayers.  This exercise assists us in determining the reasonableness of the request and in avoiding unproductive participation.

As discussed above, the monetary benefits of TURN’s participation in this proceeding were not realized in the adopted decision.  However, TURN’s proposal for cost allocation was adopted in the PD, and would have resulted in a decrease of about $1.45 million to core customers.  In our decision to make this compensation award to TURN, we considered the benefits TURN provided to the PD, and the future benefits TURN’s proposal and arguments may have in a future proceeding on this issue.  We believe these benefits clearly outweigh the amount of the requested compensation. 

6.2  Hourly Claimed

TURN documented its claimed hours through a daily breakdown supported with a brief description of each activity for its attorneys Florio and Hawiger.  Based on a review of the activities and the associated hours with each activity, the claimed hours appear reasonable.

6.3  Hourly Rates

TURN observes that the hourly rates requested for its attorneys, Florio and Hawiger, have been previously adopted by the Commission.  The Commission adopted an hourly rate of $310 for Florio for work performed in 1999-2000 in D.00-10-020.  An hourly rate of $170 per hour was adopted for Hawiger for work performed in 1999 in D.99-04-007, and was increased to $180 per hour for work performed in 2000 in D.01-03-030.  

6.4  Other Costs

TURN requests $364.62 in other costs (photocopying, postage, telephone, and Lexis research). TURN provided a detailed record by date and activity of each incurred cost, including the number of pages and copies made for photocopying.  Based on a review of this record these expenses appear reasonable.

7. Award

We award TURN $20,092.12, calculated as described above.

Consistent with previous Commission decisions, we will order that interest be paid on the award amount (calculated at the three-month commercial paper rate), commencing July 21, 2001, the 75th day after TURN filed its compensation request and continuing until the utility makes its full payment of award.

As in all intervenor compensation decisions, we put TURN on notice that the Commission staff may audit TURN records related to this award.  Thus, TURN must make and retain adequate accounting and other documentation to support all claims for intervenor compensation.  TURN records should identify specific issues for which it requests compensation, the actual time spent by each employee, the applicable hourly rate, fees paid to consultants, and any other costs for which compensation may be claimed.

Findings of Fact1. TURN has made a timely request for compensation for its contribution to D.01-02-075.

2. TURN has made a showing of significant financial hardship by demonstrating the economic interests of its individual members would be extremely small compared to the costs of participating in this proceeding.  

3. TURN contributed substantially to D.01-02-075.  
4. TURN has requested hourly rates for attorneys and experts that are no greater than the market rates for individuals with comparable training and experience.
5. TURN has requested hourly rates for attorneys Florio and Hawiger that have already been approved by the Commission.
6. $310 per hour is a reasonable compensation rate for Florio’s professional services considering his experience, effectiveness, and rates paid other experts.
7. $170 per hour for 1999, and $180 per hour for 2000, are reasonable compensation rates for Hawiger’s professional services considering his experience, effectiveness, and rates paid other experts.
8. The miscellaneous costs incurred by TURN are reasonable.
Conclusions of Law
1. TURN has fulfilled the requirements of §§ 1801-1812, which govern awards of intervenor compensation.

2. TURN should be awarded $20,092.12 for its contribution to D.01-02-075.

3. Per Rule 77.7(f)(6) of the Commission’s Rules of Practice and Procedure, the comment period for this compensation decision may be waived.

4. This order should be effective today so that TURN may be compensated without unnecessary delay.

ORDER
IT IS ORDERED that:

1. 
The Utility Reform Network (TURN) is awarded $20,092.12 in compensation for its substantial contribution to Decision 01-02-075.

2. 
Southern California Gas Company (SoCalGas) shall pay TURN $20,092.12 within 30 days of the effective date of this order.  SoCalGas shall also pay interest on the award at the rate earned on prime, three-month commercial paper, as reported in Federal Reserve Statistical Release G.13, with interest, beginning July 21, 2001, and continuing until full payment is made.

3. 
The comment period for today’s decision is waived.

4. 
This proceeding is closed.

This order is effective today.  

Dated 


, at San Francisco, California.

�  All statutory citations are to the Pub. Util. Code.


�  To be eligible for compensation, an intervenor must be a customer as defined by Section 1802(b).  In D.98-04-059 (footnote 14) we affirmed our previously articulated interpretation that compensation be proffered only to customers whose participation arises directly from their interests as customers.  (See D.88-12-034, D.92�04�051, and D.96-09-040.) 





�  Section 1802(h).


�  Id.


�  Id.


� The Commission has provided compensation even when the position advanced by the intervenor is rejected.  D.89-03-063 (awarding San Luis Obispo Mothers For Peace and Rochelle Becker compensation in Diablo Canyon Rate Case because their arguments, while ultimately unsuccessful, forced the utility to thoroughly document the safety issues involved).  
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