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OPINION

I. Summary

We affirm the results reached in the May 25, 2001 Final Arbitrator’s Report (FAR).  Parties have filed proof of the termination of their existing interconnection agreement, as ordered by the FAR.  This proceeding is closed.

II. Background

On March 2, 2001, Pacific Bell Telephone Company (Pacific Bell or Pacific) filed a petition for arbitration of an interconnection agreement (ICA or agreement) with Supra Telecommunications and Information Systems, Inc. (Supra) pursuant to Section 252(b) of the Telecommunications Act of 1996 (Act). 

Supra’s previous three-year ICA expired on February 3, 2000 but remained in effect during the course of negotiations of a new ICA between the parties.  According to Pacific, Supra never implemented the prior agreement and did not serve any customers in Pacific’s territory under the prior agreement.  Supra did not dispute this claim.

On March 21, 2000, Pacific sent Supra a letter requesting the commencement of negotiations of a replacement agreement.  After some initial discussions, Pacific represents that the parties agreed to September 25, 2000 as a negotiation start date.  Under the Act, the Commission must act within nine months of this date or by June 25, 2001.  The parties waived this nine month deadline and agreed to extend it until August 1, 2001. 

According to Rule 3.6 of ALJ-181, Supra’s response to Pacific’s arbitration request was due on March 27, 2001.  On that day, Supra filed a “Motion to Continue Arbitration, Request for Mediation, and Complaint Regarding Pacific Bell’s Bad Faith Negotiation Tactics.” 

On April 3, 2001, Pacific filed a response to Supra’s motion.

III. Pacific’s Request for Arbitration

In its request for arbitration, Pacific describes its efforts to negotiate a replacement ICA with Supra.  Pacific contends that despite its best efforts, meaningful negotiation of a new agreement did not occur.  Pacific states that the negotiations that did take place did not progress to the point of identifying disputed issues.  Despite the lack of progress, Pacific documents that it offered to extend the arbitration window so that further negotiations could occur, but these offers were rebuffed.

Pacific’s request for arbitration states that it has significant problems with continuing the current, expired agreement any longer.  As an example, Pacific describes five areas of the current, expired agreement that are out-of-date and contrary to recent Commission decisions. Pacific observes that if Supra does not agree with Pacific’s proposed new agreement, Supra has the option of signing a current ICA that Pacific has established with another carrier.  Pacific argues that it should not be forced to live with an expired agreement that imposes conditions and obligations that have been expressly rejected by more recent Commission orders.

IV.  Supra’s Motion Requesting Mediation

Rather than responding to Pacific’s arbitration request as required by Rule 3.6, Supra filed a motion on March 27, 2001 requesting the Commission delay action on Pacific’s arbitration request, participate in the negotiation of a replacement ICA, and mediate any differences arising in the course of the negotiation. 

Supra states that in June 2000, it proposed the current ICA as the starting point for negotiations.  At that time, Supra requested that Pacific provide further information to Supra in order to begin negotiations.  Supra contends that Pacific refused to negotiate in good faith because it refused to provide the information Supra requested.  According to Supra, this lack of information has been a severe disadvantage and prevented even the start of negotiations.  

Supra also claimed that Pacific’s arbitration request was not timely because based on a March 21, 2000 start date for negotiations, the arbitration window had already expired. Supra now asks the Commission to mediate because Pacific Bell has refused to provide any information to Supra to reach an agreement.  Supra also asks the Commission to order Pacific to immediately provide the information to Supra that it previously requested.

V. Pacific’s Response to Supra Motion

Pacific notes that Supra failed to file a response to the request for arbitration in keeping with Rule 3.6 of the Commission’s arbitration rules.  Supra’s response did not identify any disputed portions of the agreement Pacific proposed in its request for arbitration. 

Pacific urges the arbitrator and the Commission to order Supra to sign Pacific’s proposed agreement or declare the existing expired agreement null and void. 

In defense of Supra’s bad faith claims, Pacific responds that Supra’s request for information was too broad and vague.  According to Pacific, it repeatedly requested Supra to clarify its demands and narrow the scope of its requests, but Supra refused to do so.  Pacific also questioned the need to provide information for the entire SBC service territory when the ICA would only cover California.

Regarding the timeliness of the filing, Pacific states that its petition was timely because representatives of both Pacific and Supra signed a letter on September 27, 2000 agreeing to a “start date” of negotiations of September 25, 2000.

VI.  Arbitrator’s Findings

The assigned arbitrator, Administrative Law Judge Dorothy Duda, filed and served her Draft Arbitrator’s Report (DAR) on May 9, 2001.  No comments were filed on the DAR.  The arbitrator filed and served the FAR on May 25, 2001.

The FAR denied Supra’s motion to mediate the matter finding that:

1. Pacific’s arbitration request was timely based on the letter setting a negotiation start date of September 25, 2000;

2. Supra’s requests for information from Pacific were too broad because they did not reasonably narrow the initial request or identify disputed issues;

3. It was not reasonable for Supra’s to wait over seven months from Pacific’s first refusal to provide the requested information before asking the Commission to mediate the dispute.

The FAR also found that given no substantive response to the arbitration request, the parties should either sign Pacific’s proposed agreement or terminate the existing agreement.  The FAR noted that Supra retained the ability to opt into one of Pacific’s existing agreements with another carrier.

The parties filed proof of the termination of the existing interconnection agreement on June 4, 2001. 

Normally, the Commission examines the agreement filed following an arbitration to see if it meets the requirements of Section 251 of the Act.  Here, parties have accepted the arbitrator’s outcome and terminated their existing agreement.  Presumably, they will now resume negotiation of a replacement agreement.  We are hopeful that the parties can either successfully negotiate a replacement agreement without the need for arbitration or that Supra will opt into one of Pacific’s existing agreements with another carrier.  In any event, the parties may file a new arbitration request if necessary.  

We believe the arbitrator decided each issue correctly in this matter and we affirm the results of the arbitration.  We accept the proof of termination filed by the parties on June 4, 2001.

VII.  Public Review and Comment

Rule 77.7(f)(5) provides that we may reduce or waive the period for public review and comment “for a decision under the state arbitration provisions of the Telecommunications Act of 1996.”  We consider and adopt this decision today under the state arbitration provisions of the Act.  Because there is no pending agreement on which comment need be sought, the period for comments is waived.

Findings of Fact

1. Pacific’s arbitration request was timely filed on March 2, 2001 based on a negotiation start date of September 25, 2000.

2. Supra did not file a substantive response to Pacific’s arbitration request.

3. Supra waited seven months to ask for mediation.

4. Pacific requested that Supra clarify its demands and narrow the scope of its requests for information, but Supra refused to do so.

5. The FAR denied Supra’s motion for mediation.

6. The FAR ordered parties to file and serve an interconnection agreement conforming to the one attached to Pacific’s arbitration request or to terminate the current agreement.

7. The parties filed a notice of termination of the expired agreement on June 7, 2001.

Conclusion of Law

1. The FAR, along with the notice of termination filed by Supra and Pacific, should be approved.

ORDER

IT IS ORDERED that:

1. We affirm the results reached in the May 25, 2001 Final Arbitrator’s Report for Application 01-03-004.

2. This proceeding is closed.

This order is effective today.

Dated 




, at San Francisco, California.

99637
- 1 -
- 6 -

