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Decision 



BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Application of SOUTHERN CALIFORNIA EDISON COMPANY (U 338-E) to (1) Consolidate Authorized Rates And Revenue Requirements; (2) Verify Residual competition Transition Charge Revenues; (3) Review the Disposition of Balancing and Memorandum Accounts; (4) Review Generation cost Jurisdictional Cost Allocation; (5) Review the Reasonableness of the Administration of the Low Emission Vehicle Program; (6) Review the Administration of Special Contracts; and (7) Present a Proposal for the Inclusion of Long Run Marginal Costs in the Power Exchange Energy Credit.


Application 99-08-022

(Filed August 9, 1999)



And Related Matters.


Application 99-08-023

Application 99-08-026

(Filed August 9, 1999)



OPINION ON REQUEST FOR INTERVENOR COMPENSATION 

This decision awards The Utility Reform Network (TURN) $12,773.94, and awards Aglet Consumer Alliance (Aglet) $14,172.09 in compensation for their respective contributions to Decision (D.) 01-01-019.
1. Background

D.01-01-019 addressed issues in the 1999 Revenue Adjustment Procedure (RAP),
 including determining a Power Exchange (PX) credit adder.  Prior to D.01-01-019, the PX credit was equivalent to the price the utility pays to the PX for the wholesale price of energy only, with no other costs added.  D.01-01-019 resolved the amount of an adder to be included in the credit to account for the reduction in the costs of electric commodity procurement incurred by the utilities.  As part of this determination, D.01-01-019 discussed the definition and computation of LRMC, and the use of short-run marginal costs as the proper method to determine the PX credit.

Another important issue concerned Reliability Must Run (RMR) generation.  RMR generation is generation the Independent System Operator determines is required to maintain a reliable transmission system, including generation to meet reliability criteria, load demand in constrained areas, and voltage and security support needs.  The requirement for RMR generation results in uneconomic dispatch of generating units for transmission reliability purposes, and thus incurs additional energy costs.  D.01-01-019 found it unreasonable to exempt wholesale customers from paying their fair share of RMR costs, and that in the future retail ratepayers would not bear the burden of all RMR costs.  The decision directed Southern California Edison Company (Edison) to pursue steps before the Federal Energy Regulatory Commission (FERC) to recover appropriate RMR costs from wholesale customers.  Furthermore, this Commission would seriously consider a disallowance of RMR costs attributed to wholesale customers in the next RAP. 

As part of this proceeding, Edison also proposed to transfer amounts recorded in its Jurisdictional Allocation Memorandum Account (JAMA) to the Transition Cost Balancing Account (TCBA), and adopt a Recorded Energy Jurisdictional Factor.   This matter was resolved among Federal Executive Agencies (FEA), Office of Ratepayer Advocates (ORA), TURN and Edison through a stipulation.  The stipulation provided that the February 15, 2001 balance of approximately $24.1 million would be removed from JAMA and not be recovered from ratepayers.  Other points in the stipulation included eliminating JAMA, transferring recorded amounts after February 15, 2001, to the TCBA, and application of the Recorded Energy Jurisdictional Factor to generation-related memorandum accounts that transfer to the TCBA.  This stipulation was adopted by the decision.

Late in the proceeding San Diego Gas & Electric Company (SDG&E) moved to include a commodity procurement service cost.  Under this proposal, direct access customers would receive a PX credit, while bundled commodity service customers would receive a PX charge.  This motion was denied by the decision.

In addition to testimony by Edison, SDG&E, and Pacific Gas and Electric Company (PG&E), FEA, Alliance for Retail Marketers, ORA, and TURN submitted direct testimony.  Aglet, the California Large Energy Consumer’s Association, FEA, TURN and the Coalition of California Utility Employees, and applicants submitted rebuttal testimony.  

We will discuss TURN’s and Aglet’s participation at greater length when we determine the extent of their respective contribution to D.01-01-019.  For present purposes, we note that TURN seeks compensation for its contribution to the stipulation for JAMA, its opposition to the SDG&E motion on a commodity procurement service cost, and its participation in proposing the elimination of PG&E’s Demand-Side Management (DSM) Tax Change Memorandum Account, and various subaccounts in PG&E’s Industry Restructuring Memorandum Account.  TURN indicated no substantial contribution to the PX credit issue.  TURN also stated it removed all hours and expenses related the issue of RMR cost allocation issues, following the striking of its testimony on this issue.  TURN’s request for compensation is unopposed.

As for Aglet, it seeks compensation for its contribution to the PX credit issue, and participation in RMR hearings.  On PX credit, Aglet proposed the calculation of marginal or incremental utility costs using all utility costs included in rates.  This proposal was not adopted.  Regarding RMR, Aglet conducted discovery, cross-examined witnesses, and reached a stipulation with PG&E and ORA regarding RMR costs and PG&E’s commitment to file before FERC regarding the allocation of RMR costs between wholesale and retail customers.  Aglet also provided rebuttal testimony on the RMR issue.  However, Edison moved to strike this testimony, and the Assigned Administrative Law Judge (ALJ) granted that motion.

Edison also filed opposition to Aglet’s request for compensation.  Edison states that Aglet made no substantial contribution to the proceeding affecting Edison.  Where Aglet made a recommendation for retroactive allocation of RMR costs, Edison notes this recommendation was rejected.  Edison also states that where Aglet made prospective recommendations on RMR cost allocations for Edison, Aglet was duplicating work by ORA.  Edison concludes that Aglet should receive no compensation from Edison ratepayers.  

2. Procedural Matters

Pursuant to Rule 77.7(f)(6), the otherwise applicable 30‑day period for public review and comment is being waived.

3. Requirements for Awards of Compensation

Intervenors who seek compensation for their contributions in Commission proceedings must file requests for compensation pursuant to Pub. Util. Code §§ 1801-1812.
  Section 1804(a) requires an intervenor to file a notice of intent (NOI) to claim compensation within 30 days after the prehearing conference or by a date established by the Commission.  The NOI must present information regarding the nature and extent of the customer’s
 planned participation and an itemized estimate of the compensation the customer expects to request.  The NOI may request a finding of eligibility.

Other code sections address requests for compensation filed after a Commission decision is issued.  Section 1804(c) requires an eligible customer to file a request for an award within 60 days of issuance of a final order or decision by the Commission in the proceeding.  TURN and Aglet timely filed their requests for awards of compensation on  March 6, 2001.  Under § 1804(c), an intervenor requesting compensation must provide “a detailed description of services and expenditures and a description of the customer’s substantial contribution to the hearing or proceeding.”  Section 1802(h) states that “substantial contribution” means that,

“in the judgment of the Commission, the customer’s presentation has substantially assisted the Commission in the making of its order or decision because the order or decision has adopted in whole or in part one or more factual contentions, legal contentions, or specific policy or procedural recommendations presented by the customer.  Where the customer’s participation has resulted in a substantial contribution, even if the decision adopts that customer’s contention or recommendations only in part, the commission may award the customer compensation for all reasonable advocate’s fees, reasonable expert fees, and other reasonable costs incurred by the customer in preparing or presenting that contention or recommendation.”

Section 1804(e) requires the Commission to issue a decision that determines whether the customer has made a substantial contribution and what amount of compensation to award.  The level of compensation must take into account the market rate paid to people with comparable training and experience who offer similar services, consistent with § 1806.

4. NOI to Claim Compensation

TURN timely filed its NOI after the first prehearing conference and was found to be eligible for compensation in this proceeding by a ruling dated November 15, 1999.  Aglet timely filed its NOI on February 15, 2000, and on March 6, 2000, the assigned ALJ ruled that Aglet had made an adequate showing of significant financial hardship, and was eligible for compensation.  

5. Substantial Contribution to Resolution of Issues

A party may make a substantial contribution to a decision in one of several ways.
  It may offer a factual or legal contention upon which the Commission relied in making a decision,
 or it may advance a specific policy or procedural recommendation that the ALJ or Commission adopted.
  A substantial contribution includes evidence or argument that supports part of the decision even if the Commission does not adopt a party’s position in total.

TURN’s request for compensation is unopposed, and we agree TURN made a substantial contribution to D.01-01-019 in the areas it identifies.

TURN indicated it substantially contributed to D.01-01-019 through its participation primarily in three issues.  First, TURN’s testimony opposed the proposal of Edison to transfer the amount recorded in its JAMA to the TCBA, and to modify the jurisdictional allocation factor on a prospective basis.  TURN then participated in a joint stipulation with FEA and ORA on these issues.  D.01 01-019 adopted this stipulation, noting the stipulation “is a reasonable compromise of the parties’ positions, an efficient and optimal use of the parties’ and the Commission’s resources, and consistent with Commission decisions” (Finding of Fact 54, p. 56, D.01-01-019).

TURN also opposed SDG&E’s proposal, made late in the hearings, to increase the rates of its bundled service customers.  As discussed above, this proposal would have increased bundled service customer rates, while decreasing rates for direct access customers.  D.01-01-019, in describing the SDG&E proposal, cites TURN’s objections that SDG&E’s motion seeks relief beyond the scope of the RAP.  D.01‑01‑019 then denies SDG&E’s motion.

Finally, TURN proposed elimination of certain PG&E memorandum accounts, including the DSM Tax Change Memorandum Account and various subaccounts in the Industry Restructuring Memorandum Account (IRMA).  D.01‑01‑019 did not expressly adopt TURN’s proposals, an instead found PG&E’s proposals to eliminate memorandum and balancing accounts to be reasonable (Finding of Fact 92, p. 64).  However, D.01-01-019 also states that “PG&E should address the six subaccounts of the IRMA in their next RAP application” (Finding of Fact 86, p. 63).  These findings support TURN’s contention that it made a substantial contribution on the issues of the DSM Tax Change Memorandum Account elimination, and elimination of other subaccounts.

While Aglet requests compensation on the PX Credit and RMR issues, we agree with Edison that Aglet’s contribution to the PX credit, both for Edison and PG&E, was not substantial.  Nothing in D.01-01-019 would indicate that Aglet’s arguments regarding the PX credit played any part in our thinking on this issue.  We therefore have removed the associated hours for both the PX credit and the PX schedule, a total of 4.9 hours.

Aglet’s work on RMR issues involved two areas.  The first was retroactive allocation of RMR costs, on which Aglet’s testimony was struck.  Accordingly Aglet properly eliminated all hours  in its request associated with its activities on this issue. 

However, Aglet has requested compensation for its work on prospective allocation of RMR costs.  Although Edison states this work is at best duplicative of ORA, we believe Aglet  has made a sufficiently independent argument and substantial contribution on this issue. This substantial contribution is more evident in the resolution of the RMR issue for PG&E.  Aglet was one of three parties to the adopted stipulation, and provided assistance through information and development of the record.  For Edison’s RMR costs, Aglet argued for the allocation of RMR costs to wholesale customers, which are currently allocated only to retail customers.  As noted earlier, we agreed that wholesale customers should also pay their fair share of these costs.  Therefore, we believe that Aglet provided useful arguments and made a substantial contribution to D.01-01-019 on this issue. 

6. The Reasonableness of Requested Compensation

TURN requests compensation in the amount of $12,773.94 calculated as follows:

Attorney Fees
Robert Finkelstein         
2.0 
hours
X
$ 265
=
$
530.00


2.75
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X
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$
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Michel Florio                31.0
hours
X
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$9,610.00
                                                                    Subtotal
=
$11,886.25

Other Reasonable Costs

Photocopying expense




=
$
704.42

Postage costs 




=
$
173.97

Fax charges 




=
$
9.30
                                                                    Subtotal
=

887.69

                                                                      TOTAL
= $12,773.94

Aglet requests compensation of $ 15,250.09 calculated as follows:

Professional Fees

James Weil                      1.0 hours X  $200                =   $    200.00

                                                     43.9 hours X  $220                 =   $ 9,658.00

                                                     40.5 hours X  $110                 =   $ 4,455.00
                                                                                             Subtotal   =   $14,313.00

Other Reasonable Costs

Photocopying                                                                =  $     263.35

Postage                                                                           =  $     181.86

Travel Expense (bridge tolls, parking, vehicle mileage)    483.88

Fax Charges                                                                   =  $         8.00

                                                                                                 Subtotal =  $     937.09
                                                                                                 TOTAL   = $15,250.09

6.1
Overall Benefits of Participation

In D.98-04-059, the Commission adopted a requirement that a customer demonstrate its participation was “productive,” as that term is used in § 1801.3, where the Legislature gave the Commission guidance on program administration.  (See D.98-04-059, mimeo. at 31-33, and Finding of Fact 42.)  In that decision we discuss the requirement that participation must be productive in the sense that the costs of participation should bear a reasonable relationship to the benefits realized through such participation.  Customers are directed to demonstrate productivity by assigning a reasonable dollar value to the benefits of their participation to ratepayers.  This exercise assists us in determining the reasonableness of the request and in avoiding unproductive participation.

6.1.1. TURN’S Participation And Contribution

D.01-01-019 focused on the determination of a PX credit adder through the application of short run marginal cost, the allocation of a portion of RMR costs to wholesale customers, and other cost issues.  As discussed above, TURN participated on several of these issues, providing both direct and rebuttal testimony.  TURN’s request for award estimates its time was divided into the following activities:  JAMA (40%), SDG&E’s advice letter (40%), PG&E memo accounts (15%), and the PX credit (5%).  TURN did not quantify the overall benefits to ratepayers of its participation relative to the compensation it requests.   Furthermore, where TURN’s proposal on a more detailed cost allocation for RMR costs was rejected in the proceeding, TURN has removed its costs related to this issue.

An approximate dollar value to ratepayers can be assigned to two issues in which TURN was primarily involved.  The issue of Edison’s JAMA involved a reduction of approximately $24.1 million through a joint stipulation which included TURN.  Also, in the matter of SDG&E’s advice letter, the involved amount was approximately $347,000.  Taken together, these two amounts indicate the value of TURN’s participation substantially outweighed the costs requested.  In addition, TURN’s participation on PG&E’s memo accounts and the PX credit, supports our belief that TURN’s request is reasonable.

6.1.2. Aglet’s Participation And Contribution

Aglet focused on PX credit and allocation of RMR costs.  As discussed above, our award will not include the 4.9 hours related to PX credit activities.  

 On RMR costs, Aglet was a party to the PG&E stipulation, and strongly supports the allocation of RMR costs to wholesale customers, which applies to both PG&E and Edison.  Aglet observes that the benefits of this proposal may occur in the future, assuming some portion of RMR costs are allocated to wholesale customers, and not entirely borne by retail customers.  The benefit to retail customers would substantially exceed Aglet’s request in this proceeding.  Consequently, although the benefits are not currently quantifiable, we find that Aglet’s participation was productive.  

6.2. Hours Claimed

TURN documented the claimed hours by presenting a daily breakdown of hours for Finkelstein and Florio, with brief descriptions of each activity.  The hourly breakdown presented by TURN reasonably supports its claim for total hours. 

Aglet similarly documented its claimed hours by James Weil through spreadsheets.  The spreadsheets provide information on the hours and related activities for 1999 and 2000.  These hourly breakdowns reasonably support the claimed hours for Aglet.  As discussed above, we have reduced the hours claimed by the 4.9 hours spent on PX issues.

6.3. Hourly Rates

TURN observes that the hourly rates requested for its attorneys Florio ($310 in 1999 and 2000) and Finkelstein ($265 in 1999 and $280 in 2000) are consistent with those already approved by the Commission in D.00-02-008 and D.00-11-002.  TURN also notes that Finkelstein’s rate is based on that approved for 2000, although some work was done in 2001.  We find TURN’s requested hourly rates to be reasonable and consistent with past hourly rates for comparable work.

Aglet’s rate of $220 per hour, and a travel compensation rate of $110 per hour for the year 2000, are consistent with awards in D.00-07-015, D.00-07-046 and D.00-11-002.  We find Aglet’s requested hourly rates to be reasonable and consistent with past hourly rates for comparable work.

6.4. Other Costs

TURN requests $887.69 for other costs (photocopying, postage and fax). Although it did not further itemize each cost, based on the documents needed and the size of the service list (51 parties), these costs appear reasonable.

Aglet requests $937.09 for other costs (photocopying, postage, fax, bridge tolls, parking and auto travel).  These costs have been itemized by date, amount and activity.   Based on the scope of Aglet’s work, documents needed, and the size of the service list, these costs appear reasonable.

7. Award

We award TURN $12,773.94, and Aglet $14,172.09, calculated as described above. 

We will assess responsibility for TURN’s payment among Edison, PG&E and SDG&E according to each utility’s share of their total 1999 retail sales of electricity in California, measured in kilowatt-hours, the most current sales filed with the Commission.   This method was adopted in D.98‑12‑006.  We will assess responsibility for Aglet’s payment equally between Edison and PG&E, as Aglet did not participate in issues relating to SDG&E.

Consistent with previous Commission decisions, we will order that interest be paid on the award amount (calculated at the three-month commercial paper rate), commencing May 19th, the 75th day after both TURN and Aglet filed their compensation requests and continuing until the utilities make full payment of the awards.

As in all intervenor compensation decisions, we put TURN and Aglet on notice that the Commission staff may audit records related to this award.  Thus, TURN and Aglet must make and retain adequate accounting and other documentation to support all claims for intervenor compensation.  TURN’s and Aglet’s records should identify specific issues for which either requests compensation, the actual time spent by each employee, the applicable hourly rate, fees paid to consultants, and any other costs for which compensation may be claimed.

Findings of Fact1. TURN and Aglet were ruled eligible to request compensation, and have made timely requests for compensation for their contribution to D.01-01-019.  TURN’s request is unopposed, while Edison has opposed Aglet’s request.

2. TURN and Aglet contributed substantially to D.01-01-019, as set forth in Section 5 of today’s decision.
3. TURN and Aglet have requested hourly rates for attorneys and experts that are no greater than the market rates for individuals with comparable training and experience.
4. TURN has requested hourly rates for attorneys Finkelstein and Florio that have already been approved by the Commission.
5. Aglet has requested an hourly rate for its expert, James Weil, that has already been approved by the Commission. 
6. The miscellaneous costs incurred by both TURN and Aglet are reasonable.
Conclusions of Law
1. TURN and Aglet have fulfilled the requirements of Sections 1801-1812 which govern awards of intervenor compensation.

2. TURN should be awarded $12,773.94 for its contribution to D.01-01-019.

3. Aglet should be awarded $14,172.09 for its contribution to D.01-01-019.

4. Per Rule 77.7(f)(6) of the Commission’s Rules of Practice and Procedure, the comment period for this compensation decision may be waived.

5. This order should be effective today so that both TURN and Aglet may be compensated without unnecessary delay.

ORDER

IT IS ORDERED that:

1. 
The Utility Reform Network (TURN) is awarded $12,773.94 for its contribution to Decision (D.) 01-01-019.

2. 
Aglet Consumer Alliance (Aglet) is awarded $14,172.09 for its contribution to D.01-01-019.

3. 
Based on their 1999 retail sales, Southern California Edison Compay (Edison) shall pay TURN $5,798.02, Pacific Gas and Electric Company (PG&E) shall pay TURN  $5,884.76, and San Diego Gas & Electric (SDG&E) shall pay TURN $1,091.16 within 30 days of the effective date of this order.  Edison, SDG&E and PG&E shall also pay interest on their portion of the award at the rate earned on prime, three-month commercial paper, as reported in Federal Reserve Statistical Release G.13, with interest, beginning May 20, 2001, and continuing until full payment is made.

4. 
Edison and PG&E shall each pay Aglet $7,086.05 within 30 days of the effective date of this order.  Edison and PG&E shall also pay interest on their portion of the award at the rate earned on prime, three-month commercial paper, as reported in Federal Reserve Statistical Release G.13, with interest beginning May 19, 2001, and continuing until full payment is made.

5. 
The comment period for today’s decision is waived.

6. 
This proceeding is closed.


This order is effective today.  

Dated 




, at San Francisco, California.

�   The RAP is designated as the proceeding to consider (1) requests by electric utilities for authorization to use recorded monthly jurisdictional allocation factors for assigning recorded system generation costs between retail and wholesale requirements customers, and (2) long- run marginal costs (LRMC) of energy procurement for inclusion in the PX credit provided to customers.  The three above-captioned RAP applications were consolidated for hearing.


� All statutory citations are to the Pub. Util. Code.


�  To be eligible for compensation, an intervenor must be a customer as defined by Section 1802(b).  In D.98-04-059 (footnote 14) we affirmed our previously articulated interpretation that compensation be proffered only to customers whose participation arises directly from their interests as customers.  (See D.88-12-034, D.92�04�051, and D.96-09-040.) 





�  Section 1802(h).


�  Id.


�  Id.
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