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O P I N I O N

1. Summary

This decision grants the motion for a partial stay of Decision (D.) 00-10-028 filed by FONES4ALL Corp. (FONES4ALL).  The stay applies only to FONES4ALL.  This decision also requires FONES4ALL to post a security deposit to reimburse the Universal Lifeline Telephone Service (ULTS) Fund if FONES4ALL’s Petition for Modification of D.00-10-028 is subsequently denied. The stay granted by this decision does not become effective until the Director of the Commission’s Telecommunications Division or his designee determines that FONES4ALL has made the first payment of the security deposit required by this decision. 

2. Background

The ULTS program provides affordable basic exchange telephone service to low-income residential subscribers.  In D.00-10-028, the Commission adopted numerous and significant modifications to the ULTS program.  One modification was to limit the amount of “lost revenues” that utilities may recover from the ULTS Fund.  Lost revenues consist of the excess of the utility’s regular tariffed rates and charges (“rates”) for basic residential service over the lower ULTS rates.  Decision 00-10-028 limited the recovery of lost revenues for all utilities to the amount of lost revenues that the incumbent local exchange carrier recovers from the ULTS Fund.  The limit on the recovery of lost revenues established by D.00-10-028 became effective on April 2, 2001.  

FONES4ALL is authorized by D.00-05-010 to provide resold local exchange services as a competitive local carrier in the service territories of Pacific Bell (Pacific) and Verizon California Inc. (Verizon).  Most, if not all, of FONES4ALL’s customers are ULTS subscribers.  

Prior to D.00-10-028, FONES4ALL was able to recover from the ULTS Fund an amount of lost revenues equal to the difference between FONES4ALL’s regular tariffed rates and the lower ULTS rates.  For example, FONES4ALL’s regular tariffed rate for fixed-rate local service (FRS) is $50 per month, while the ULTS rate is $5.34 per month.  Thus, prior to D.00-10-028, FONES4ALL could recover $44.66 per month from the ULTS Fund for each of its ULTS customers subscribing to FRS.    

Decision 00-10-028 limited FONES4ALL’s recovery of lost revenues from the ULTS Fund to what Pacific and Verizon recover from the ULTS Fund.  Pacific and Verizon have significantly lower tariffed rates than FONES4ALL.  For example, Pacific’s tariffed rate for FRS is $10.68 per month, and Verizon’s is $16.85 per month.  Thus, Pacific recovers $5.34 per month
 in lost revenues for each ULTS customer subscribing to FRS, and Verizon recovers $11.51 per month.
  As a result, for every ULTS customer in Pacific’s service territory served by FONES4ALL, FONES4ALL’s recovery of lost revenues was reduced by D.00‑10‑028 from $44.66 per month for FRS to $5.34 per month.  Similarly, for every ULTS customer in Verizon’s service territory served by FONES4ALL, FONES4ALL’s recovery of lost revenues was reduced by D.00‑10‑028 from $44.66 per month for FRS to $11.51 per month.  

On March 14, 2001, FONES4ALL filed a petition to modify D.00-10-028.  In its petition, FONES4ALL asks the Commission to modify D.00-10-028 to increase the amount of lost revenues that FONES4ALL may recover from the ULTS Fund.  Along with its petition, FONES4ALL filed an emergency motion to stay the provisions in D.00-10-028 pertaining to the recovery of lost revenues while the Commission considers FONES4ALL’s petition to modify D.00-10-028.

FONES4ALL served its petition and motion on the service list for Rulemaking 98-09-005, the proceeding in which D.00-10-028 was issued.  Notice of the petition appeared in the Daily Calendar on March 16, 2001.  There were no responses to the petition or motion.  

3. FONES4ALL’s Motion

FONES4ALL asserts in its motion that it will be unable to provide ULTS if the cap on the recovery of lost revenues adopted by D.00-10-028 is permitted to go into effect.  Accordingly, FONES4ALL moves for a stay of the provisions of D.00‑10-028 that limit the recovery of lost revenues pending consideration by the Commission of FONES4ALL’s petition to modify D.00-10-028.  

4. Discussion 

FONES4ALL is the only company that has requested a partial stay of the reimbursement requirements of D.00-10-028.  FONES4ALL has shown good cause to stay the provisions of D.00‑10-028, as they apply to FONES4ALL, that limit the recovery of lost revenues pending our consideration of FONES4ALL’s petition to modify these provisions.  Therefore, FONES4ALL’s motion for a partial stay of D.00-10-028 is granted.  

The partial stay of D.00-10-028 adopted herein applies only to FONES4ALL.  The limit on the recovery of lost revenues established by D.00‑10‑028 shall continue to apply to all other utilities that recover lost revenues from the ULTS Fund.  

If we ultimately deny FONES4ALL’s petition to modify D.00-10-028, FONES4ALL shall forfeit to the ULTS Fund the cumulative amount of the security deposit that accrued while the Commission was considering FONES4ALL’s Petition for Modification of D.00-10-028.  To ensure that FONES4ALL is able to partially reimburse the ULTS Fund, we shall require FONES4ALL to provide the Commission with a security deposit pursuant to the following terms and conditions: 

· A statement that the purpose of the security deposit is to guarantee payment to the ULTS Fund in the event that FONES4ALL’s petition is denied in whole or part.

· The amount of the security deposit shall consist of an initial deposit of $25,000 and $25,000 at the beginning of each month for each month the Commission is considering FONES4ALL’s petition. 

· FONES4ALL may acquire no more than 1,000 new customers during the pendancy of the Commission’s consideration of FONES4ALL’s petition.    

· The ULTS Fund is named as the beneficiary of the security deposit.  

· The security deposit requirement shall remain in effect through the month when the Commission issues a final decision on FONES4ALL’s petition to modify D.00‑10-028.   

· FONES4ALL will forfeit its deposit in the event that the Commission rejects FONES4ALL’s petition.

· FONES4ALL can cancel the security deposit only after filing notice at the Commission’s Docket Office, and serving the same notice on the assigned Administrative Law Judge, the assigned Commissioner, and the Director of the Commission’s Telecommunications Division.  The notice must be filed and served at least 90 days in advance of the cancellation.

The stay of D.00-10-028 granted by this decision shall not become effective until FONES4ALL submits a compliance filing that demonstrates FONES4ALL has deposited the initial $25,000 security, plus the first month’s $25,000, with the Commission.  The compliance filing shall be submitted no later than 30 days after the effective date of this decision 

The ULTS Fund shall not reimburse FONES4ALL for an amount in excess of that allowed by D.00‑10‑028 unless the Director of TD or his designee is satisfied that FONES4ALL has deposited the security deposit that complies with today’s decision.  Failure by FONES4ALL to maintain the surety bond may be deemed good cause to (1) rescind the stay granted by this decision, and (2) dismiss FONES4ALL’s petition to modify D.00-10-028.    

5. Public Utilities Code Section 311(g)(1)

Section 311(e) requires the draft alternate decision to be (i) served on all parties, and (ii) subject to at least 10 days of public review and comment prior to a vote of the Commission.  The draft alternate decision of President Lynch was mailed on August 9, 2001.  Opening comments were filed on ______________________.  Reply comments were filed on ______________________. 

Findings of Fact

1. D.00-10-028 substantially reduced the amount of lost revenues that FONES4ALL may recover from the ULTS Fund.

2. FONES4ALL filed a petition to modify D.00-10-028 to increase the amount of lost revenues that FONES4ALL can recover from the ULTS Fund.

3. FONES4ALL filed a motion to stay the provisions in D.00‑10‑028 that reduce the lost revenues that FONES4ALL recovers from the ULTS Fund while the Commission considers FONES4ALL’s petition to modify D.00-10-028.

4. FONES4ALL asserts that it will be unable to provide ULTS if its motion is not granted. 

Conclusions of Law

1. The motion by FONES4ALL for a partial stay of D.00-10-028 should be granted.  The partial stay should apply only to FONES4ALL.

2. If FONES4ALL’s petition to modify D.00-10-028 is denied, FONES4ALL should forfeit to the ULTS Fund the full amount accrued in the security deposit.  

3. To ensure that FONES4ALL is able to partially repay the ULTS Fund if its petition is denied, FONES4ALL should be required to post a security deposit that complies with the requirements set forth in the body of this decision. 

4. FONES4ALL should submit a compliance report that demonstrates that FONES4ALL has deposited the initial $25,000 and first month’s $25,000 security that complies with the requirements of this decision.  The compliance filing should be submitted no later than 30 days after the effective date of this decision. 

5. The stay granted by this decision should not go into effect until FONES4ALL submits the compliance filing described above. 

6. The following order should be effective immediately so that its provisions may be implemented expeditiously.

ORDER

IT IS ORDERED that:

1. The motion for a partial stay of Decision (D.) 00-10-028 filed by FONES4ALL Corp. (FONES4ALL) is granted subject to the conditions in the following Ordering Paragraphs.  The partial stay applies only to FONES4ALL.

2. If the petition to modify D.00-10-028 filed by FONES4ALL is denied, FONES4ALL shall reimburse the ULTS Fund for an amount equal to the cumulative security deposit posted while the FONES4ALL petition is being considered.

3. FONES4ALL shall post a security deposit that complies with the requirements set forth in the body of this decision.  The deposit shall remain in effect until (i) FONES4ALL’s petition to modify D.00‑10-028 is granted, or (ii) FONES4ALL reimburses the ULTS Fund as set forth in Ordering Paragraph 2.

4. The stay of D.00-10-028 granted by this decision shall not become effective until FONES4ALL submits a compliance filing that demonstrates that FONES4ALL has deposited the initial $25,000 plus first month’s $25,000 security deposit. 

5. Failure by FONES4ALL to maintain a security deposit that complies with the requirements of this decision may be deemed good cause to (i) rescind the stay granted by this decision, and (ii) dismiss FONES4ALL’s petition to modify D.00‑10-028.  

This order is effective today.

Dated 




, at San Francisco, California. 

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Alternate Draft Decision of Commissioner Lynch on all parties of record in this proceeding or their attorneys of record.

Dated August 9, 2001, at San Francisco, California.

/s/ ANN B. WHITE

Ann B. White

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents.  You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities. To verify that a particular location is accessible, call:  Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074, TTY 1-866-836-7825 or (415) 703-5282 at least three working days in advance of the event.

�  $5.34 = $10.68 - $5.34.  


�  $11.51 = $16.85 - $5.34.  
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