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OPINION

Summary

The Petition for Rulemaking Proceeding (Petition) filed by Starline Tours of Hollywood, Inc. (Starline) is denied.

Procedural History

On February 11, 2000, Starline filed a Petition concerning “safe, honest fair and reasonable business practices by sightseeing bus companies in the City of Los Angeles.”  No responses were filed.

Background

Assembly Bill (AB) 301 (Wright), approved by the Governor on September 28, 1999, and effective January 1, 2000, adds Pub. Util. Code §1708.5.
  Section 1708.5 requires the Commission to permit interested persons to petition the Commission to adopt, amend, or repeal a regulation.
  This is the first Petition we have acted upon pursuant to § 1708.5, which became effective on January 1, 2000.  

A petition, under § 1708.5, provides the public with an opportunity to participate in shaping Commission policy by proposing rules that have general applicability and future effect.  Section 1708.5 requires the Commission to: 

1. Permit interested persons to petition the Commission to adopt, amend, or repeal a regulation.

2. Process these petitions under the Commission’s Rules of Practice and Procedure (Rules) in effect on January 1, 2000.

3. Amend its Rules on or before July 1, 2001, to provide more specific procedures for handling these petitions and possibly define more precisely the term “regulation” for the purpose of § 1708.5.

The Commission has not yet amended its Rules for this purpose; this petition has been processed under its existing rules, consistent with Section 1708.5.

Starline’s Petition

Starline’s Petition proposes the following rule:

“Within the City of Los Angeles, no passenger carrier issued Sightseeing Authority under § 5384 (c) of the Public Utilities Code shall:

“A.  Falsely claim to be, or dishonestly identify itself as another sightseeing carrier in its solicitation of customers; or use any name in its solicitation of customers that is not the same as the name or names listed on its sightseeing permit issued by the Commission.

“B.  Solicit any sightseeing customers from an illegally parked or stopped vehicle.

“C.  Solicit any customers verbally, or in writing, by using a trade or business name that is similar to the name of another sightseeing Company that has previously established a sightseeing service boarding point within the area.

“D.  Solicit, sell tickets or initially board sightseeing passengers within one-half mile of another sightseeing carrier with a previously established sightseeing boarding point.”

Starline states that its proposed regulation is necessary to address conditions created by other carriers’ allegedly unsafe, unfair, and unreasonable solicitation of Petitioner’s customers in a loading area located in front of a kiosk operated by Starline at 6925 Hollywood Boulevard.  Starline represents that the loading zone is authorized by the City of Los Angeles, and further that at its kiosk, Starline provides schedule information, makes sales, and provides general information about Hollywood and Southern California to the public.

Starline acknowledges that it has no monopoly in providing sightseeing services, but contends that the conduct of its competitors is “unsafe, dishonest, unfair, and unreasonable.”  In particular, Starline alleges that competitors create a congested and unsafe situation by double and triple parking their vehicles in front of Starline’s offices and buses.  Starline also alleges that its competitors engage in deceptive marketing practices and “short-change consumers by providing second-rate sightseeing service…”  Starline also asserts that the conduct of a competitor that uses a bullhorn to talk from the top of an open-top double-decker bus to solicit consumers intending to use Starline’s services is unfair and creates confusion. 

Starline recognizes that the petty theft and traffic congestion it alleges is normally considered a local police problem and not a Commission matter.  However, Starline contends that the resources of the Los Angeles Police Department are better utilized investigating more serious crimes.  Starline also states that the City of Los Angeles has rigorously controlled all aspects of passenger services offered within its city limits.  However, Starline quotes a portion of a local ordinance for the proposition that the Los Angeles has ceded all aspects of regulatory jurisdiction over sightseeing carriers to the State of California.  Starline asks the Commission to “accept this  … ceding of regulatory control.”

Discussion

Under §1708.5, the Commission will consider proposed regulations that apply to a generic type of service or activity regulated by the Commission.  In this instance, the rule proposed is designed to address problems that specifically concern one carrier at a specific geographic location.  Such carrier specific concerns are not appropriate subject matter for a Petition, which is supposed to propose rules of general applicability.

Even assuming that an industry-wide problem existed, existing law or Commission orders or Rules already prohibit the matters forming the gravamen of Starline’s complains.
  Generally, a proposed rule that is duplicative of any law, order or rule of the Commission is not appropriate subject matter for a Petition.  Specific carrier concerns regarding violations of any provision of an existing law or any order or rule of the Commission should be pursued through the Commission’s complaint procedure, local police enforcement, or the courts.  Establishing new rules duplicative of existing laws is counterproductive.  However, this statement should not be read to mean that the Commission would never consider or grant a Petition to modify an existing Commission rule.  As a condition to reconsidering an existing Commission rule, a Petition should at a minimum review all applicable existing laws and rules and also allege that an existing rule is not accomplishing the intended effect or that changes have occurred in the regulatory environment that warrant change.  The Petition before us does neither.  The Petition does not contain a meaningful review of pertinent laws, orders or rules of the Commission or include an articulate allegation that such laws, orders or rules are inadequate.

Comments on Draft Decision

The draft decision of Administrative Law Judge Joseph DeUlloa in this matter was mailed to the parties in accordance with Pub. Util. Code § 311(g) and Rule 77.7 of the Rules of Practice and Procedure.  Comments were filed on ________, and reply comments were filed on __________.

Findings of Fact

1. The Petition for Rulemaking Proceeding (Petition) of Starline Tours of Hollywood, Inc. (Starline) proposes rules to address specific conduct by its competitors at a specific geographic location.

2. The Petition does not propose a rule of general applicability.

Conclusion of Law

1. Starline’s allegations regarding conduct by its competitors that may constitute, e.g., false representations, trademark violations or illegal parking refer to conduct that is already prohibited.  Starline may pursue relief through the Commission’s complaint procedure, local police enforcement, or the courts. 

2. Starline’s Petition should be denied, effective immediately.

ORDER

IT IS ORDERED that:

1. The Petition for Rulemaking Proceeding of Starline Tours of Hollywood, Inc. is denied effective immediately.

2. Petition 00-02-018 is closed.

This order is effective today.

Dated 




, at San Francisco, California.

�  Unless stated otherwise, all statutory citations are to the California Public Utilities Code.


�  AB 301 contained intent language that stated that, as used in subdivision (a) of Section 1708.5, the term” interested persons,” be construed broadly, and not as a bar to standing and that the term “regulation,” not be construed to refer to all orders and decisions of the Commission, but, rather, be construed as a general reference to rules of general applicability and future effect.  Additionally, the intent language of AB 301 stated that Petitions are not to be a vehicle for asking the Commission to reconsider any or all of its decisions, or for asking the Commission to reconsider recently decided matters where there has been no change in circumstances.


�  For example, traffic violations such as double-parking are generally covered by the Vehicle Code or local ordinances.  (See Vehicle Code § 22500.)  Both State and Federal law may cover trademark violations.  (See for instance Business and Profession Code 14401 et. seq.)  False representations are generally covered by the Business and Professions Code and possibly (depending on the nature of the offense) the Penal Code.  (See Business and Professions Code § 22301.)  
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