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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

	Order Instituting Rulemaking to Oversee the Resource Adequacy Program, Consider Program Refinements, and Establish Annual Local Procurement Obligations.


	Rulemaking _________


ORDER INSTITUTING RULEMAKING

1.
Summary

We open this rulemaking to oversee the resource adequacy program, make necessary and appropriate refinements to the program, and establish local procurement obligations beginning with the 2011 compliance year.  We do so in continuation of our efforts to ensure the availability of reliable, cost-effective electricity service in California through capacity procurement obligations applicable to load serving entities as defined in Public Utilities Code Section 380(j).  This proceeding is the successor to Rulemaking 08-01-025, which addressed these topics over the past two years.

We provide for the filing of comments on preliminary matters pertaining to the scope, schedule, and administration of the proceeding.  These initial comments are due November 6, 2009.  Replies are due November 13, 2009.

2.
Purpose of Proceeding

The resource adequacy (RA) program was first implemented with the 2006 compliance year for “system” RA requirements.  “Local” RA procurement obligations were first implemented the following year.  Even though several decisions over the past five years have largely defined the RA program, it remains necessary and appropriate to have a procedural mechanism in place to address the ongoing needs of the program.  As the Commission stated in a June 2007 RA decision:

“While the nature of the future RA program and the associated procedural requirements cannot be fixed at this time, it is clear that there is an ongoing need for a procedural vehicle to address both modifications and improvements to the RA program as well as routine administrative (but not ministerial) matters that are not delegable to staff.  Among other things, the Local RA program component requires annual approval of [local capacity requirements (LCRs)] based on the [California Independent System Operator’s (CAISO’s)] LCR studies.  For the near and intermediate term, we see a need for annual proceedings for these purposes.”  (Decision (D.) 07‑06‑029 at 52.) 

More recently, D.09-06-028, which closed Rulemaking (R.) 08-01-025, stated the Commission’s intention to institute a successor rulemaking proceeding both to oversee the RA program and to establish local procurement obligations for 2011 and possibly in future years.  This order fulfills that intention.  

3.
Preliminary Scoping Memo

In this Preliminary Scoping Memo, we briefly describe the issues to be considered in this proceeding.  The timetable is set forth in Section 5 of this order.  

3.1.
Local Capacity Requirements (LCRs)

Establishing local procurement obligations for the first time, the Commission stated that the CAISO’s LCR study:

“… is the foundation for our establishment of local procurement obligations, the costs of which are borne by the [load-serving-entities (LSEs)] and their retail customers.  Therefore, this Commission must be reasonably assured that the LCRs it uses to establish those procurement obligations are reasonable.  This requires consideration of the LCR study process as well as the study outcomes.”  (D.06-06-064 at 13.)

As noted above, the Commission has found that there is a need for an annual proceeding to review the LCRs determined in the CAISO’s study of local area needs.  This proceeding is designated for this purpose beginning with the LCR study for 2011.  This proceeding is also designated as the Commission’s forum for considering how the LCR study process, parameters, methods, and assumptions might be improved over time.

3.2.
Local Procurement Obligations

Upon reviewing the annual LCR study, the Commission uses the approved LCRs to establish local procurement obligations that are to be met by Commission-jurisdictional LSEs for the applicable compliance period.  In the past, this has involved such topics as whether local areas should be aggregated, the extent to which LSE procurement obligations should be adjusted or waived for local areas with CAISO-identified resource deficiencies, and the reliability criteria targeted through procurement obligations.  These and other issues whose resolution is necessary for establishing local procurement obligations may be taken up in this proceeding.

3.3.
Refinement of RA Program Elements

RA program refinement topics may include the following, subject to final determination by the assigned Commissioner in the scoping memo:


Issues that were referred to this rulemaking by D.09-06-028.  These include load forecasting issues discussed in Section 4.7 of D.09-06-028 (at 30-41 and Appendix A) and standard capacity product integration issues discussed in Section 4.8 of D.09-06-028 (at 42-44).


Any issue that is explicitly or implicitly referred to this proceeding by an order issued in another proceeding during the course of this proceeding.  For example, the Commission stated in an earlier RA decision (D.07-06-029 at 41) that it was premature to order a reversal of existing policy to count emergency and interruptible demand response resources for RA compliance purposes pending the outcome of R.07-01-041 regarding this issue.
  In the event that an order issues in R.07‑01‑041 that implicates RA policies, and it is timely to do so, this topic may be taken up in this proceeding.


Issues proposed by our Energy Division and by parties in initial comments called for by this ruling that the assigned Commissioner deems appropriate for inclusion in this proceeding.  The Energy Division has preliminarily identified several topics that may be candidates for consideration; these are included with this order as Appendix A.  Parties may wish to comment on this proposed listing of issues.


Related matters as determined by the assigned Commissioner’s scoping memo.

While it is a straightforward matter to define the purpose of this proceeding, we do not attempt to draw a bright line separating refinements to the existing program from the fundamental program changes that are beyond the scope of the proceeding.  Instead, the final determination of specific topics to be addressed will be left to the assigned Commissioner’s discretion in the scoping memo.

4.
Proceeding Category and Need for Hearing

Rule 7.1(d) of the Commission’s Rules of Practice and Procedure (Rules) specifies that an order instituting rulemaking will preliminarily determine the category of the proceeding and the need for hearing.  Pursuant to Rule 7.1(e), and as with earlier RA proceedings, we determine that this proceeding is ratesetting as defined in Rule 1.3(e).  While we expect that the issues may be resolved through comments and workshops without the need for evidentiary hearings, a final determination on the need for hearings will be made in the assigned Commissioner’s scoping memo.

5.
Schedule, Initial Comments

Since the local component of the RA program was first implemented, the Commission has determined that the annual compliance cycle should begin with issuance of a decision each June that establishes local procurement obligations for the following year.  Although the Commission may consider changes to the RA compliance calendar in this proceeding, prudence dictates that we plan at least initially to continue with the existing calendar.  Accordingly, we establish Phase 1 of this proceeding to address LCRs and establish local procurement obligations for 2011 and to consider those RA program refinement issues that the assigned Commissioner deems appropriate for inclusion in Phase 1.  Subject to further order of the Commission or determination by the assigned Commissioner, the target date for issuance of a decision that concludes Phase 1 is June 2010.
  We establish Phase 2 to address LCRs and establish local 

procurement obligations for 2012 and to consider those RA program refinement issues that the assigned Commissioner deems appropriate for inclusion in Phase 2.  Subject to further order of the Commission or determination by the assigned Commissioner, the target date for issuance of a decision that concludes Phase 2 is June 2011.  We anticipate that the Phase 2 decision will make a determination whether to continue or close the proceeding.

To assist the assigned Commissioner in preparation of the scoping memo, we will provide for the filing of initial comments eight days from today and replies one week thereafter.  Comments should address the following:


Identification of the party and interest of the party in this proceeding.  (See Rule 1.4 (b).)


Any objections to or recommendations regarding this order’s determinations as to categorization of the proceeding as ratesetting, the need for hearing, issues to be considered, or scheduling.  (See Rule 6.2.)


Priorities of issues to be considered, including recommendations for which issues should be taken up in Phase 1 (June 2010 target date for Commission decision) and which issues should be considered in Phase 2 (June 2011 target date for Commission decision).


Scheduling issues and concerns.

The preliminary Phase 1 schedule, set forth below, is adapted from previous RA proceedings.  It will be further developed and modified as determined to be necessary and appropriate by the assigned Commissioner, based upon initial comments. 

Phase 1 Schedule

	Oct. 29, 2009
	Order instituting rulemaking (OIR) issued by Commission

	Nov. 6, 2009
	Initial comments on OIR filed with Commission

	Nov. 13, 2009
	Reply Comments on OIR filed with Commission

	Nov. 2009
	Phase 1 scoping memo issued by assigned Commissioner

	Nov. 2009
	Phase 1 workshop and comment process begins

	Jan. 2010* 


	LCR base cases submitted to CAISO by participating transmission owners

	Jan. 2010*
	CAISO publishes LCR base cases

	Jan. 2010*
	Stakeholders submit comments on LCR base cases to CAISO

	March 2010*


	CAISO publishes preliminary LCR study results and solicits operating procedures

	March 2010
	2009 Year in Review RA Report issued by Energy Division

	March 2010


	Phase 1 workshop and comment process ends except for LCR study issues

	April 2010*
	CAISO publishes draft 2010 LCR report

	April 2010*


	Stakeholder comments on draft LCR report submitted to CAISO

	May 2010*
	CAISO publishes final 2010 LCR Report

	May 2010
	Comments on final 2010 LCR Report filed with Commission

	May 2010


	Reply comments on final 2010 LCR Report filed with Commission

	May, 2010
	Proposed decision issued by Administrative Law Judge

	June 2010
	Comments on proposed decision filed with Commission

	June 2010
	Reply comments on proposed decision filed with Commission

	June 2010
	Final Decision on Phase 1 issues issued by Commission

	3rd quarter 2010
	Phase 2 scoping memo issued by assigned Commissioner


* Dates for those components of the LCR study and review process that are administered by the CAISO will be determined by the CAISO in consultation with the Commission’s Energy Division
This proceeding will conform to the statutory case management deadline for ratesetting matters set forth in Pub. Util. Code § 1701.5.  In particular, it is our intention to resolve all relevant issues within 24 months of the date of the assigned Commissioner’s Scoping Memo for each phase.  In using the authority granted in § 1701.5(b) to set a time longer than 18 months, we consider the number and complexity of the tasks, the need to coordinate with other proceedings, and the need to coordinate with the processes and role of the California Energy Commission (CEC) and the CAISO.

6.
Becoming a Party; Joining and Using the Service List

We will provide for service of this order on the service list for R.08-01-025, the predecessor RA proceeding.  Such service does not confer party status in this proceeding upon any person or entity, and does not result in that person or entity being placed on the service list for this proceeding.  If you want to participate in the rulemaking or simply to monitor it, follow the procedures set forth below.  To ensure you receive all documents, send your request within 30 days after the order instituting rulemaking (OIR) is published.  The Commission’s Process Office will publish the official service list at the Commission’s website (www.cpuc.ca.gov), and will update the list as necessary.

6.1  During the First 30 days

Within 30 days of the publication of this OIR, any person may ask to be added to the official service list.  Send your request to the Process Office.  You may use e-mail (Process_Office@cpuc.ca.gov) or letter (Process Office, California Public Utilities Commission, 505 Van Ness Avenue, San Francisco, CA  94102).  Include the following information:

· Docket Number of this Rulemaking;

· Name (and party represented, if applicable);

· Postal Address;

· Telephone Number;

· E-mail Address; and

· Desired Status (Party, State Service, or Information Only).

If the OIR names you as respondent, you are already a party, but you or your representative must still ask to be added to the official service list.

6.2  After the First 30 Days

If you want to become a party after the first 30 days, you may do so by filing and serving timely comments in the rulemaking (Rule 1.4(a)(2)), or by making an oral motion (Rule 1.4(a)(3)), or by filing a motion (Rule 1.4(a)(4)).  If you file a motion, you must also comply with Rule 1.4(b).  These rules are in the Commission’s Rules of Practice and Procedure, which you can read at the Commission’s website.

If you want to be added to the official service list as a non-party (that is, as State Service or Information Only), follow the instructions in Section 6.1 above.

6.3  Updating Information

Once you are on the official service list, you must ensure that the information you have provided is up-to-date.  To change your postal address, telephone number, e-mail address, or the name of your representative, send the change to the Process Office by letter or e-mail, and send a copy to everyone on the official service list.

6.4  Serving and Filing Documents

We anticipate that the Process Office will not publish the official service list before the first filing deadline in this Rulemaking.  Until the official service list is published, the official service list for R.08-01-025 shall be used as the temporary official service list.  

When you serve a document, use the official service list published at the Commission’s website as of the date of service.  You must comply with Rules 1.9 and 1.10 when you serve a document to be filed with the Commission’s Docket Office.  If you are a party to this Rulemaking, you must serve by e-mail any person (whether Party, State Service, or Information Only) on the official service list who has provided an e‑mail address.

The Commission encourages electronic filing and e-mail service in this Rulemaking.  You may find information about electronic filing at http://www.cpuc.ca.gov/PUC/efiling.  E-mail service is governed by Rule 1.10.  If you use e-mail service, you must also provide a paper copy to the assigned Commissioner and Administrative Law Judge.  The electronic copy should be in Microsoft Word or Excel formats to the extent possible.  The paper copy should be double-sided.  E-mail service of documents must occur no later than 5:00 p.m. on the date that service is scheduled to occur. 

If you have questions about the Commission’s filing and service procedures, contact the Docket Office. 

7.
Public Advisor

Any person or entity interested in participating in this rulemaking who is unfamiliar with the Commission’s procedures should contact the Commission’s Public Advisor in San Francisco at (415) 703-2074 or (866) 849‑8390 or e-mail public.advisor@cpuc.ca.gov; or in Los Angeles at (213) 576-7055 or (866) 849‑8391, or e-mail public.advisor.la@cpuc.ca.gov.  The TTY number is (866) 836‑7825.

8.
Intervenor Compensation

Any party that expects to claim intervenor compensation for its participation in this rulemaking shall file its notice of intent to claim intervenor compensation no later than 30 days after the date of this order.

9.
Ex Parte Communications

Communications with decisionmakers and advisors in this rulemaking are governed by Article 8 of the Rules of Practice and Procedure.  (See Rule 8.4(b), Rule 8.2(c), and Rule 8.3.)

IT IS ORDERED that:

1. In accordance with Rule 6.1 of the Rules of Practice and Procedure, the Commission institutes this rulemaking on its own motion to continue its efforts to ensure the availability of reliable and cost-effective electricity supply in California through implementation and administration of, and refinements to, its resource adequacy program.  As indicated in Rule 6.1, this proceeding may result in the adoption, repeal, or amendment of rules, regulations, and guidelines that constitute the resource adequacy program, and may modify prior Commission decisions pertaining to the resource adequacy program that were adopted by rulemaking.

2. This is the successor proceeding to Rulemaking 08-01-025 with respect to implementation and administration of, and refinements to, the existing resource adequacy program.  As to those matters, the record developed in that proceeding is available for consideration in this proceeding.

3. All load-serving entities as defined in Public Utilities Code Section 380(j) are named as respondents and are parties to this proceeding pursuant to Rule 1.4(d).  Appendix B lists such entities as reflected in the Commission’s records.  Any error or omission in Appendix B shall not excuse any load-serving entity from respondent status.

4. Interested persons must follow the directions in Section 6 of this order instituting rulemaking to become a party or to be placed on the official service list as a non-party.

5. Initial comments on the issues identified in the foregoing discussion may be filed and are due November 6, 2009.  Any person who objects to this order’s determinations regarding categorization of the proceeding as ratesetting, the need for hearing, issues to be considered, or scheduling shall state such objections in their comments.  (See Rule 6.2 of the Rules of Practice and Procedure.)  Replies to such comments may be filed and are due November 13, 2009.

6. Any party that expects to claim intervenor compensation for its participation in this rulemaking shall file its notice of intent to claim intervenor compensation no later than 30 days from the date of this order.

7. The Executive Director shall cause this Order Instituting Rulemaking to be served on respondents and on the service list for Rulemaking 08-01-025.

8. The Phase 1 Schedule set forth in the foregoing discussion is hereby approved.  The assigned Commissioner or the ALJ may make any revisions to the scheduling determinations made herein as necessary to facilitate the efficient management of the proceeding.

This order is effective today.

Dated _________________________, at San Francisco, California.

APPENDIX A

Candidate Issues and Topics Identified by the Energy Division

· Local Capacity Requirements (LCR) and associated local procurement obligations – Establish the LCR for 2011 and 2012 including a decision on the continued aggregation of local areas.

· Energy Division (ED) will publish a detailed description of all of the Qualifying Capacity (QC) counting methodologies in order to describe the actual implementation of Commission-adopted counting rules.  In conjunction with this description, ED and parties may also propose clarifications or minor modifications to the implementation methodologies and/or Commission-adopted counting rules.1  

· Measuring nameplate capacity – Decision (D.) 09-06-028 expresses this Commission’s concern with nameplate capacity data in context of establishing the QC of new wind and solar resources.  The decision directs ED to “investigate the issue and propose a solution, if appropriate” in this proceeding.  

· Standard Capacity Product (SCP) – D.09-06-028 deferred final consideration of the SCP to this proceeding.  Further, the Federal Energy Regulatory Commission has directed the California Independent System Operator (CAISO) to work toward extending the SCP to currently exempted resources.  This proceeding shall consider adoption of the SCP and any associated changes to the RA program.  

· Changes to RA in response to CAISO’s Market Redesign and Technology Upgrade (MRTU) – MRTU represents some significant changes to market structure in California.  If parties believe that changes to the RA program are appropriate to better coordinate with MRTU, parties should propose such changes in this proceeding.  

· Demand Response – As discussed in the preliminary scoping memo, it may be appropriate to consider what types of Demand Response programs are counted for RA and how these programs are classified and counted.  

· RA Administration – Energy Division and parties may propose changes to the administration of the RA program, including:

· Establishing an RA records retention policy,

· Revising RA enforcement and penalty rules, and

· Revising the RA compliance and procedural calendar.  

· Path 26 – Parties may propose to retain, modify, or eliminate the current Path 26 Counting Constraint.  

· Local RA and Load Migration – D.09-06-028 adopted the principle of limiting local RA adjustments to actual load migration, but deferred the implementation of this issue to this proceeding.

· Senate Bill (SB) 695 Impacts – SB 695 was signed by Governor Schwarzenegger on October 12, 2009.  Among other things, SB 695 prescribes the limited conditions under which retail end-use customers may acquire electric service from “other providers” in each electrical corporation’s distribution service territory.  This proceeding may explore whether any modifications to the RA program are required to give effect to SB 695.

(END OF APPENDIX A)
APPENDIX B

Load-Serving Entities as Defined in Section 380(j)

Electrical Corporations

Gloria Britton,



(909)
Regulatory Affairs Manager
Anza Electric Co-Operative, Inc.

58470 Highway 371

Anza, CA  92539-1909
Wayne Amer




(906)

President
Mountain Utilities

P. O. Box 205

Kirkwood, CA  95646
Brian Cherry




(39)

Director, Regulatory Relations

Pacific Gas and Electric Company

P. O. Box 770000, B10C

San Francisco, CA  94177

Mark Tucker




(901)
PacifiCorp

825 NE Multnomah, Suite 2000
Portland, OR  97232
Robert Marshall, General Manager
(908)

Plumas Sierra Rural Electric Coop.

73233 State Route 70
Portola, CA  96122
Steve Rahon




(902)

Director, Tariff & Regulatory Accounts

San Diego Gas & Electric Company

8330 Century Park Court, CP32C

San Diego, CA  92123-1548
NV Energy/Sierra Pacific Power Company
c/o Andy Brown



(903)

Ellison, Schneider & Harris, LLP

2600 Capital Avenue, Suite 400

Sacramento, CA 95816-5931
Akbar Jazayeiri



(338)

Director of Revenue & Tariffs

Southern California Edison Company

P. O. Box 800

2241 Walnut Grove Avenue

Rosemead, CA  91770

Ronald Moore



(133)

Golden State Water Company/Bear Valley Electric

630 East Foothill Blvd.

San Dimas, CA  91773
Daniel Silveria
General Manager
Surprise Valley Electric Corporation

P.O. Box 691

Alturas, CA  96101
Staci Behnke
Valley Electric Association

800 E. Hwy 372

Pahrump, NV  89048
Electric Service Providers

Goodman Inger

Commerce Energy, Inc.
(1092)

575 Anton Boulevard, Suite 650

Costa Mesa, CA  92626

igoodman@commerceenergy.com

Ron Cerniglia


Direct Energy Services, LLC
(1341)

12 Greenway Plaza, Suite 600

Houston, TX 77046

ron.cerniglia@directenergy.com

Kerry Hughes


Direct Energy Business
(1351)

7220 Avenida Encinas, Suite 120

Carlsbad, CA  92009

customerrelations@directenergy.com

Victor Gonzales

Constellation NewEnergy, Inc.
(1359)

111 Market Place, Suite 500

Baltimore, MD  21202

victor.m.gonzalez@constellation.com 

Kevin Boudreaux

Calpine PowerAmerica-CA, LLC
(1362)

3875 Hopyard Road, Suite 345

Pleasanton, CA  94588-8558

kevin.boudreaux@calpine.com
Drake Welch

Sempra Energy Solutions 
(1364)

401 West A Street, Suite 500

San Diego, CA  92101-3017

dwelch@semprasolutions.com

Thomas Darton

Pilot Power Group, Inc.
(1365)

8910 University Center Lane, Suite 520

San Diego, CA  92122

tdarton@pilotpowergroup.com

Rick C. Noger

Praxair Plainfield, Inc.
(1370)

2711 Centerville Road, Suite 400

Wilmington, DE  19808

rick_noger@praxair.com

Jenny Zyak

Liberty Power Holdings LLC
(1371)

1901 W. Cypress Creek Road, Suite 600

Fort Lauderdale, FL  33309

jzyak@libertypowercorp.com

Jenny Zyak

Liberty Power Delaware LLC
(1372)

1901 W. Cypress Creek Road, Suite 600

Fort Lauderdale, FL  33309

jzak@libertypowercorp.com

Michael Mazur

3 Phases Electrical Consulting
(1373)

2100 Sepulveda Blvd., Suite 37

Manhattan Beach, CA  90266

energy@3phasesrenewables.com

Marcie Milner

Shell Energy
(1374)

4445 Eastgate Mall, Suite 100

San Diego, CA  92121

martin.kadillak@shell.com
Drake Welch

The Royal Bank of Scotland
(1375)

36 St. Andrew Square

Edinburg – Scotland, UK EH2-2YB

dwelch@semprasolutions.com

Any electric service provider that, subsequent to the date of the order instituting this rulemaking, becomes registered to provide services within the service territory of one or more of the respondent electrical corporations through direct access transactions shall, upon such registration, become a respondent to this proceeding.  Any electric service provider respondent whose registration is cancelled during the course of this proceeding shall, upon confirmation of such cancellation by the Energy Division, cease to be a respondent to this proceeding.

Community Choice Aggregators

None

Any community choice aggregator that, subsequent to the date of the order instituting this rulemaking, files an implementation plan or becomes registered to provide services within the service territory of one or more of the respondent electrical corporations through community choice aggregation transactions shall, upon such filing or registration, become a respondent to this proceeding.  Any community choice aggregator respondent that withdraws its implementation plan or whose registration is cancelled during the course of this proceeding shall, upon confirmation of such withdrawal or cancellation by the Energy Division, cease to be a respondent to this proceeding.

(END OF APPENDIX B)
� See Assigned Commissioner’s Ruling Amending the Scoping Memo and the Schedule of Phase 3 of This Proceeding, issued in R.07-01-041 on July 8, 2009.  A decision in Phase 3 of that proceeding is targeted for May 2010, which may enable consideration of this topic in Phase 2 of this proceeding.


�  It may be appropriate to establish an expedited procedural track within Phase 1 to address standard capacity product integration issues.


�  If you want to file comments or otherwise actively participate, choose “Party” status.  If you do not want to actively participate but want to follow events and filings as they occur, choose “State Service” status if you are an employee of the State of California; otherwise, choose “Information Only” status.


1 The Commission does not intend to undertake in this proceeding a wholesale review of the resource counting rules that have been developed over the past several years.
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