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Quasi-legislative

Decision _____________

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

	Order Instituting Rulemaking on the Commission’s Own Motion into the Service Quality Standards for All Telecommunications Carriers and Revisions to General Order 133‑B.


	Rulemaking 02-12-004

(Filed December 5, 2002)


DECISION GRANTING REQUEST OF 
DISABILITY RIGHTS ADVOCATES FOR 
INTERVENOR COMPENSATION FOR 
SUBSTANTIAL CONTRIBUTION TO DECISION 09-07-019
	Claimant: Disability Rights Advocates (DisabRA)
	For contribution to Decision (D.) 09-07-019

	Claimed ($):  24,310.50

	Awarded ($):  $24,118.60

	Assigned Commissioner:  John A. Bohn
	Assigned ALJ:  Janice Grau



PART I:  PROCEDURAL ISSUES 
	A.  Brief Description of Decision: 

 
	Decision adopting General Order 133-C and addressing other telecommunications service quality reporting requirements.



B. Claimant must satisfy intervenor compensation requirements set forth in Public Utilities Code §§ 1801-1812:

	
	Claimant
	CPUC Verified

	Timely filing of notice of intent to claim compensation (§ 1804(a)):



	1.  Date of Prehearing Conference:
	No Prehearing Conference held in this matter after D.07‑09-018 referred issues from Uniform Regulatory Frameworks (URF) to the Service Quality proceeding.
	Verified

	2.  Other Specified Date for NOI:
	The March 30, 2007 Scoping Memo did not set out a schedule for new parties to file a notice of intent (NOI)
	Verified

	3.  Date NOI Filed:
	Not filed (see additional comments in § I.C, below.)
	Verified

	4.  Was the notice of intent timely filed?     
	

	Showing of customer or customer-related status (§ 1802(b)):



	5.  Based on ALJ ruling issued in proceeding number:
	Rulemaking (R.) 05‑04-005
	Verified

	6.  Date of ALJ ruling:
	October 11, 2006
	Verified

	7.  Based on another CPUC determination (specify):
	No
	

	8.  Has the claimant demonstrated customer or customer-related status?
	Yes

	Showing of “significant financial hardship” (§ 1802(g)):



	9.  Based on ALJ ruling issued in proceeding number:
	R    R.05-04-005
	Verified

	10.  Date of ALJ ruling:
	October 11, 2006
	Verified

	11.  Based on another CPUC determination (specify):
	      No
	

	12. 12.  Has the claimant demonstrated significant financial hardship?
	Yes

	Timely request for compensation (§ 1804(c)):



	13.  Identify Final Decision
	D.09-07-019
	Verified

	14.  Date of Issuance of Final Decision:
	July 9, 2009
	Verified

	15.  File date of compensation request:
	September 14, 2009
	Verified

	16.  Was the request for compensation timely?
	Yes


C. Additional Comments on Part I:
	#
	Claimant
	CPUC
	Comment

	3,4
	DisabRA
	
	Regarding § I.B.2 on Timely NOI Filing:  While DisabRA did not file an NOI, we did address our eligibility to seek compensation.  DisabRA was not a party to this proceeding when it was initiated in 2002.  In 2006, a decision in R.05-04-005 referred a number of issues of particular concern to DisabRA to the Service Quality proceeding.  At that time,
 DisabRA filed a Motion to Intervene as a party in R.02-12-004, together with its Opening Comments.  No ruling on the Motion to Intervene was issued until the distribution of the Proposed Decision (D.09-04-021).  (See p. 9, fn 21.)  At that time, DisabRA Managing Attorney Melissa Kasnitz contacted Administrative Law Judge (ALJ) Grau asking how DisabRA should proceed with filing an NOI.  ALJ Grau advised Ms. Kasnitz that, in light of the unusual procedural circumstances, it would be appropriate to either file an NOI or to note the reason no NOI was filed on the Request for Compensation.  (See attached May 1, 2009 email correspondence between Melissa Kasnitz and ALJ Grau).  To conserve resources and reduce fees, DisabRA did not file a formal NOI and is following ALJ Grau’s recommendation to address the discrepancy in the Request for Compensation.

	5,6
	DisabRA
	
	Regarding § I.B.5 on Customer Status Requirement:  DisabRA moved to intervene in R.02-12-004 five years after the inception of the proceeding after multiple issues raised in R.05-04-005 were referred to this proceeding in D.06-08-030.  The Commission did not rule on DisabRA’s Motion to Intervene until it issued a proposed decision in R.02-12-004 (D.09-04-021).  The Commission’s evaluation of DisabRA’s appropriateness as an intervenor was succinctly stated in a footnote, “DisabRA filed a motion to intervene on May 14, 2007 to permit it to file reply (sic) comments.  No party objected to DisabRA’s motion and it is granted.”  (See D.09‑04‑021, p 9, fn 21.)  The decision incorrectly states that the Motion to Intervene was filed to permit DisabRA to submit reply comments.  The Motion to Intervene was submitted in conjunction with DisabRA’s opening comments on the Assigned Commissioner’s Ruling and Scoping Memo, which were accepted by the Commission.  DisabRA noted this discrepancy in its opening comments on the Proposed Decision.  See Comments of Disability Rights Advocates on Proposed Decision, filed on May 11, 2009, p. 5, fn 15.  The error was corrected in the final decision, D.09-07-019 at p. 10, fn 24.)  Since DisabRA entered this proceeding based on the decision issued in R.05-04-005, we referenced the applicable eligibility determination made in R.05-04-005.

	9, 10
	DisabRA
	
	Regarding § I.B.9 on Significant Financial Hardship:  As with DisabRA’s customer status, the applicable ruling regarding the financial hardship to DisabRA by participating without being compensated was made in the context of R.05-04-005.


PART II:  SUBSTANTIAL CONTRIBUTION
A. Claimant’s description of its contribution to the final decision (see § 1802(i), § 1803(a) & D.98‑04-059)


	Contribution
	Citation to Decision or Record (Provided by Claimant)
	Showing Accepted by CPUC

	1.  The Commission instituted this rulemaking proceeding to determine what constitutes “good telecommunications service quality” and “how that service quality should be measured, monitored and enforced.”  The Commission noted this was important in light of recent changes to the regulatory framework and emphasized the importance of ensuring the provision of high-quality telecommunications services.

No Pre-Hearing Conference was held in the matter and opening comments were filed on April 1, 2003.  Reply comments were filed on May 5, 2003.  In the interim, the parties conducted some limited discovery, despite no request for or order of evidentiary hearings.  The proceeding remained dormant for almost four years.

The Service Quality proceeding resumed following the referral of several issues from URF proceeding (R.05‑04‑005) via D.06-08-030 to the current proceeding.  It was at this time that DisabRA sought to intervene in R.02-12-004.  DisabRA was specifically concerned about two issues that were referred from URF, a proposed requirement that telecommunications service providers inform all disabled customers of accessible products and services and the proposed development and implementation of disability-specific service quality monitoring mechanisms.  DisabRA was also concerned about general service quality metrics and reporting requirements.

Following the Commision’s referral of service quality issues from URF, a new scoping memo was issued on March 30, 2007, asking parties to comment on the limited issues of whether the Commission should change its service quality rules to require (1) annual customer satisfaction surveys, (2) non‑URF Incumbent Local Exchange Carriers and Competitive Local Exchange Carriers to report on existing California-specific Merger Compliance Oversight Team (MCOT) and Automated Reporting Management Information System measures and whether to continue requiring any MCOT measure reporting at all, (3) uniform reporting of service interruption measures for all Local Exchange Carriers, and (4) any California-specific reporting measures or reports.  The parties filed opening comments on May 14, 2007 and reply comments on June 15, 2007.  Again, the proceeding remained dormant until the Proposed Decision (D.09-04-021) was issued on April 21, 2009.

The parties filed opening comments on the Proposed Decision on May 11, 2009 and reply comments on May 18, 2009.  The Proposed Decision did not take up the issues of particular concern to DisabRA, despite being referred by D.06-08-030.  Regardless, DisabRA should be awarded compensation based on a substantial contribution to the proceeding in the form of enriching the conversation and providing the Commission with a unique perspective to consider.  For more discussion on this issue, please see attachment 3 to this compensation request.
	Order Instituting Rulemaking Proceeding (R.)02-12-004, mailed December 16, 2002, p.2. Id., pp. 1-2; see also p. 2, fn 3, fn 4.

D.06-08-030, pp. 206-207.

Assigned Commissioner’s Ruling and Scoping Memo, issued on March 30, 2007, pp. 6-7. 
	Yes

	2.  DisabRA strongly advocated for the adoption of a consumer satisfaction survey.  In its advocacy, DisabRA informed the Commission both of the need to conduct outreach in a format that is accessible to people with sensory disabilities, but also to specifically target people with disabilities to determine what unmet needs, if any, exist in the provision of their telecommunications service.  The Commission reserved any decision on conducting such a survey for a later date.  Should the Commission decide to do a satisfaction survey, the record contains detailed information on the accessibility needs and unique nature of telecommunications services consumption by people with disabilities.
	D.09-07-019, pp. 17, 19-21.  See also Opening Comments of DisabRA on Assigned Commissioner’s Ruling and Scoping Memo, p. 6; Reply Comments of DisabRA on Assigned Commissioner’s Ruling and Scoping Memo, pp.2-3; Comments of DisabRA on Proposed Decision, p. 6.
	Yes

	DisabRA detailed for the Commission the significant importance to disabled consumers of tracking the number of dropped calls and call success rates for wireless carriers.  The Commission is moving in the direction of regulating wireless carriers, as evidenced by its requirement that wireless carriers provide coverage maps to consumers.  As the Commission moves towards greater regulation of wireless carriers, it will have access to a detailed record regarding the necessity of service quality metrics for people with disabilities.
	D.09-07-019, pp. 57-58.  See also Opening Comments of DisabRA on Assigned Commissioner’s Ruling and Scoping Memo, pp 5-6; Reply Comments of DisabRA on Assigned Commissioner’s Ruling and Scoping Memo, p. 4; Comments of DisabRA on Proposed Decision, pp. 10-11.
	Yes


B. Duplication of Effort (§§ 1801.3(f) & 1802.5):
	
	Claimant
	CPUC Verified

	a.
Was DRA a party to the proceeding? (Y/N)
	Y
	Yes

	b.
Were there other parties to the proceeding? (Y/N)
	Y
	Yes

	c.
If so, provide name of other parties: 

      National Consumer Law Center; Comcast Business Communications, Inc.; US Department Of Defense/Federal Executive Agencies; Cingular Wireless; AARP and AARP California; Verizon California; Sprint PCS; Covad Communications Company; AT&T California; XO Communications Services, Inc.; AT&T Mobility; Cox Communications, Inc.; UCAN; Cricket Communications, Inc.; Centro La Familia Advocacy Services, Inc.; Communications Workers Of America, District 9; The Utility Reform Network; AT&T Broadband Phone, LLC; Comcast Business Communications, Inc.; Working Assets Long Distance and Working Assets Wireless; Sprint Nextel; Cellular Carriers Associations of  California; Time Warner Telecom Of California, LP; U.S. TelePacific Corp.; CSBRT/CSBA; Small LECs, Latino Issues Forum; Roseville Telephone Company, CalTel; Sage Telecom, Inc.; Comcast Phone CA; Extenet Systems, LLC; Cox California Telcom LLC; California Cable & Telecomm. Assoc.; JBS Energy, Omnipoint Communications, Inc.; CPUC Division of Ratepayer Advocates


	Yes

	d. Describe how you coordinated with DRA and other parties to avoid duplication or how your participation supplemented, complemented, or contributed to that of another party:

DisabRA consulted with The Utility Reform Network (TURN) and the Division of Ratepayer Advocates (DRA) as appropriate throughout this proceeding.  We coordinated to identify common issues so that we would not duplicate efforts with these consumer groups.  TURN and DRA addressed many issues relevant to low‑income consumers generally, of which people with disabilities are a subset.

DisabRA signed on to or endorsed significant portions of TURN and DRA’s comments regarding general service quality metrics, as opposed to spending time and resources addressing these matters separately.  From the very beginning of its intervention in this proceeding, DisabRA deferred to the expertise of TURN and DRA on technical questions outside its area of expertise.  (See Opening Comments of DisabRA on Assigned Commissioner’s Ruling and Scoping Memo, filed on May 14, 2007, p. 1; p. 3, fn. 6; p. 7.)  Similarly, in responding to the Proposed Decision, DisabRA reviewed the substantive analysis of TURN and DRA in their joint Opening Comments in advance and endorsed that analysis, as opposed to spending resources attempting to craft its own.  (See Comments of DisabRA on Proposed Decision, filed on May 11, 2009, p. 13, § VI.)  DisabRA focused its independent efforts on issues unique to our constituency that were not otherwise addressed.  DisabRA also reviewed and endorsed TURN and DRA’s Reply Comments to the Proposed Decision.  (See Reply Comments of DisabRA on Proposed Decision, filed on May 18, 2009, p. 3, § III.)  

	Verified, No Duplication


C. Additional Comments on Part II:
	#
	Claimant
	CPUC
	Comment

	II.A
	DisabRA
	Since support for minimum service quality measures in 2007 was limited, DisabRA’s participation and support for TURN/DRA proposals was a factor relied upon in justifying adoption of portions of each of the proposals.
	For further explanation regarding DisabRA’s substantial contribution to the proceeding, please see Attachment 3 to the Request for Compensation.

	
	
	
	


PART III:
REASONABLENESS OF REQUESTED COMPENSATION  
A. General Claim of Reasonableness (§§ 1801 & 1806):
	Concise explanation by claimant as to how the cost of claimant’s participation bears a reasonable relationship with benefits realized through participation 
	CPUC Verified

	It is not possible to directly quantify the benefits to the significant number of low‑income disabled persons who are affected by the Commission’s evaluation of service quality monitoring and reporting.  However, the record shows that DisabRA’s participation benefited the low-income disabled consumers because DisabRA ensured that this underrepresented population had a voice and in doing so, DisabRA enriched the debate that led to the final decision.  While the Commission deferred addressing many of the service quality issues raised, pending the resolution of similar issues by the Federal Communications Commission, the Commission did not foreclose requiring some action on those issues in the future.  The Commission did require wireless providers to provide customers with wireless service coverage maps.  (D.09-07-019, pp. 76-77.)  When the Commission acts on those items in the future, potentially by requiring a customer satisfaction survey or requiring wireless carriers to report on service quality metrics, it will be better able to exercise its authority on behalf of all Californians because it is informed of the particular needs of Californians with disabilities, a population that is disproportionately reliant on telecommunications to live independent, productive lives.  

The contribution of DisabRA cannot be quantified in a standard cost-benefit-analysis because the value of what we add is unmonetizable.  DisabRA gives a voice to low-income people with disabilities and brings the unique perspective and concerns of people with disabilities to the Commission’s attention.  Without our participation, this large but largely voiceless constituency might be wholly overlooked.  The Commission specifically noted the value of the contribution of consumer groups in D.07-05-050 where it stated:  “the points raised by DisabRA and TURN – i.e. better information on competition and on the effects Californians with disabilities can be useful to the Commission – are well taken.” D.07-05-050 at 8.  As DisabRA joined the current proceeding when issues were referred to this forum from the URF proceeding, this evaluation of DisabRA’s contribution is still relevant.  R.02-12-004, like R.05-04-005, was enriched by a discussion of the impact of such major changes in the provision of telecommunications on people with disabilities.

DisabRA’s collaboration and efficient division of labor with TURN and DRA resulted in vigorous advocacy in support of the interests of low-income California consumers (and specifically California consumers with disabilities) who would have been underrepresented if not for the availability of intervener compensation.  Thus, the benefits of DisabRA’s participation outweighed the costs and DisabRA substantially contributed to this proceeding.  
	Verified


B. Specific Claim*:

	Claimed
	CPUC Award

	ATTORNEY AND ADVOCATE FEES

	Item
	Year
	Hours
	Rate $
	Basis for Rate*
	Total $
	Year
	Hours
	Rate $
	Total $

	Melissa Kasnitz 
	2007
	6.8
	$390
	D.07-06-040
	$2,733.00
	2007
	6.8
	$390
	$2,652.00

	Kasey Corbit
	2007
	15.8
	$195
	See Attachment 4
	$3,081.00
	2007
	15.8
	$195
	$3,081.00

	Melissa Kasnitz
	2009
	13.6
	$420
	See Attachment 4
	$5,712.00
	2009
	13.6
	$420
	$5,712.00

	Kasey Corbit 
	2009
	28.3
	$290
	See Attachment 4
	$8,207.00
	2009
	28.3
	$290
	$8,207.00

	
	Subtotal:
	$19,733.00
	Subtotal:
	$19,652.00

	EXPERT FEES

	Item
	Year
	Hours
	Rate $
	Basis for Rate*
	Total $
	Year
	Hours
	Rate $
	Total $

	[Expert 1]
	
	
	
	
	
	
	
	
	

	[Expert 2]
	
	
	
	
	
	
	
	
	

	
	Subtotal:
	
	Subtotal:
	

	OTHER FEES

Describe here what OTHER HOURLY FEES you are claiming (paralegal, travel, etc.):



	Item
	Year
	Hours
	Rate $
	Basis for Rate*
	Total $
	Year
	Hours
	Rate $
	Total $

	Law Clerk
	2007
	5.5
	$100
	See Attachment 4
	$550.00
	2007
	5.5
	$100
	$550.00

	Law Clerk
	2009
	9.3
	$120
	See Attachment 4
	$1,116.00
	2009
	9.3
	$110
	$1,023.00

	Travel
	
	
	
	
	
	
	
	
	

	Postage
	
	
	
	
	
	
	
	
	

	Photocopying
	
	
	
	See Attachment 4
	$250.00
	
	
	
	$250.00

	
	Subtotal:
	$1,916.00
	Subtotal:
	$1,823.00

	INTERVENOR COMPENSATION CLAIM PREPARATION  **

	Item
	Year
	Hours
	Rate $
	Basis for Rate*
	Total $
	Year
	Hours
	Rate $
	Total $

	Kasey Corbit  
	2007
	.2
	$118
	See Attachment 4
	$24.00
	2007
	.2
	$118
	$23.60

	Melissa Kasnitz
	2007
	.4
	$195
	See Attachment 4
	$78.00
	2007
	.4
	$195
	$78.00

	Law Clerk
	2009
	3.5
	$60
	See Attachment 4
	$210.00
	2009
	3.5
	$55
	$192.50

	Kasey Corbit  
	2009
	10.7
	$145
	See Attachment 4
	$1,551.50
	2009
	10.7
	$145
	$1,551.50

	Melissa Kasnitz
	2009
	3.8
	$210
	See Attachment 4
	$798.00
	2009
	3.8
	$210
	$798.00

	
	Subtotal:
	$2,661.50
	Subtotal:
	$2,643.60

	COSTS

	#
	Item
	Detail
	Amount
	Amount
	

	
	
	
	
	
	

	Subtotal:
	
	Subtotal:
	

	TOTAL REQUEST $:
	$24,310.50
	TOTAL AWARD $:
	$24,118.60

	* We remind all intervenors that Commission staff may audit their records related to the award and that intervenors must make and retain adequate accounting and other documentation to support all claims for intervenor compensation.  Claimant’s records should identify specific issues for which it requested compensation, the actual time spent by each employee or consultant, the applicable hourly rates, fees paid to consultants, and any other costs for which compensation was claimed.  The records pertaining to an award of compensation shall be retained for at least three years from the date of the final decision making the award.

**Reasonable claim preparation time typically compensated at ½ of preparer’s normal hourly rate.


C. CPUC Disallowances & Adjustments (CPUC completes):
	#
	Reason

	1.
	The amount rewarded was reduced by $80.40 to correct errors in calculation of fees.

	2.
	For law clerks we adopt the 2009 rate of $110.00, the same rate approved in D.09‑07‑017.


PART IV:
OPPOSITIONS AND COMMENTS
Within 30 days after service of this claim, Commission Staff
or any other party may file a response to the claim (see § 1804(c))

	A.  Opposition:  Did any party oppose the claim (Y/N)?
	No


	B.  Comment Period:  Was the 30-day comment period waived (see Rule 14.6(c)(6)) (Y/N)?
	Yes


FINDINGS OF FACT

1. Claimant has made a substantial contribution to Decision (D.) 09-07-019.

2. Claimant has satisfied the various prerequisites for eligibility to receive an award of compensation.  

3. The claimed fees and costs, as adjusted herein, are comparable to market rates paid to experts and advocates having comparable training and experience and offering similar services.

4. The total of reasonable contribution is $24,118.60.

CONCLUSION OF LAW

1. The claim, with any adjustment set forth above, satisfies all requirements of Public Utilities Code §§ 1801-1812.

ORDER

1. Claimant is awarded $24,118.60.

2. Within 30 days of the effective date of this decision, Disability Rights Advocate’s award shall be paid from the intervenor compensation program fund, as described in Decision 00‑01-020.  Payment of the award shall include interest at the rate earned on prime, three-month commercial paper as reported in Federal Reserve Statistical Release H.15, beginning November 28, 2009, the 75th day after the filing of claimant’s request, and continuing until full payment is made.

3. The comment period for today’s decision is waived.

4. This proceeding remains open.

5. This decision is effective today.

Dated _____________, at San Francisco, California.

APPENDIX

Compensation Decision Summary Information
	Compensation Decision:
	
	Modifies Decision? No

	Contribution Decision(s):
	D0907019

	Proceeding(s):
	R0212004

	Author:
	ALJ Janice Grau

	Payer(s):
	CPUC (Intervenor Compensation Program Fund)


Intervenor Information

	Intervenor
	Claim Date
	Amount Requested
	Amount Awarded
	Multiplier?
	Reason Change/Disallowance

	Disability Rights Advocates
	9/14/09
	$24,310.50
	$24,118.60
	No
	Correction of a minor computation error; failure to justify an hourly rate increase.


 cx

Advocate Information

	First Name
	Last Name
	Type
	Intervenor
	Hourly Fee Requested
	Year Hourly Fee Requested
	Hourly Fee Adopted

	Melissa
	Kasnitz
	Attorney
	Disability Rights Advocates
	$390
	2007
	$390

	Melissa
	Kasnitz
	Attorney
	Disability Rights Advocates
	$420
	2009
	$420

	Kasey
	Corbit
	Attorney
	Disability Rights Advocates
	$195
	2007
	$195

	Kasey
	Corbit
	Attorney
	Disability Rights Advocates
	$290
	2009
	$290

	-
	-
	Law Clerk
	Disability Rights Advocates
	$100
	2007
	$100

	-
	-
	Law Clerk
	Disability Rights Advocates
	$120
	2009
	$110


(END OF APPENDIX)





































































�  The correct filing date for DisabRA’s motion to intervene is May 14, 2007.
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