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DECISION DENYING THE DECEMBER 17, 2008 
PETITION TO MODIFY DECISION 07-12-052
1. Summary

This decision declines to modify Decision 07-12-052 defining the inclusion of qualified facilities in the Long-Term Procurement Planning process as only a “planning assumption.”  We believe planning is a preliminary step before actual procurement of energy.  No one energy source is only included as a planning assumption.  There is a presumption that including qualified facilities in the planning process will result in procuring energy and capacity from qualified facilities.  This proceeding is closed.

2. Background

Southern California Edison Company (SCE), Pacific Gas and Electric Company (PG&E), and San Diego Gas & Electric Company (SDG&E) (Joint Utilities) filed a petition to modify the Long-Term Procurement Planning (LTTP) process adopted in Decision (D.) 07-12-052 (the LTPP Decision) following the Commission’s D.08-09-045 (Rehearing Decision) which denied rehearing, although it made several minor clarifying modifications.

The Joint Utilities note that the LTPP Decision discussion states:  “…current [qualifying facility] QF capacities are recorded as 2,166 [megawatts] MW for PG&E; 4,162 MW for SCE; and 270 MW for SDG&E and shall be preserved through re-contracting with existing QFs and contracting with new QFs.”
  The Joint Utilities allege a contradiction between the discussion and Finding of Fact 36 in the LTPP Decision that states “[W]e require each IOU to maintain its current level of QF capacity throughout the planning cycle.”  The Joint Utilities assert they filed for rehearing because they believed the LTPP decision violated PURPA
 by requiring them to maintain a certain level of QF capacity irrespective of the mandates of PURPA.  The Joint Utilities argued in the rehearing that the Commission’s authority to order a utility to enter into contracts with QFs is strictly limited to contracts for needed capacity at purchase rates that do not exceed the utility’s avoided cost.

3. Purpose of Long-Term Procurement Planning

The complex and thorough process of LTPP is not a stand-alone exercise:  it is integral step to procure sufficient reliable energy and related energy products at the least possible cost while also incorporating various policy objectives (conservation, resource diversity, etc.) and complying with various laws and regulations (air and water quality, PURPA, etc.).  We have spelled-out this integration repeatedly:

· The Commission institutes this rulemaking on its own motion to continue its efforts to ensure reliable and cost-effective electricity supply in California through integration of a comprehensive set of procurement policies and review of LTPP.  (Rulemaking (R.) 06-02-013, Ordering Paragraph 1.)

· In D.04-01-050, we adopted the long-term regulatory framework under which respondents will plan for and procure energy resources and demand-side investments…  (R.04-04-003, p. 3, emphasis added.)

· We open this rulemaking to adopt long-term resource plans for electric utilities and to continue our ongoing efforts to promote policy and program coordination and integration in electric utility resource planning.  We will ensure that the utilities have available the broadest range of appropriate resources-utility-owned power plants, energy efficiency, contracted power, demand response, qualifying facilities, renewable generation, and distributed generation…  
(R.04-04-003, p. 1, emphasis added.)

We leave to the series of decisions where we adopt and implement LTPP to definitively describe the process, but we note the core purpose of planning is to inform the procurement process.

4. PURPA Obligations

The Commission has said that QF capacity in the LTPP should be “subject to the requirements” of PURPA, i.e., all QF energy and capacity must satisfy PURPA.  The Joint Utilities argue that the QF producers now have the option to sell to any utility; they are not limited to the utility whose service territory encompasses the QF, so therefore it is unreasonable to require each utility to maintain current QF capacity levels.  No single utility can now compel a QF to sell only to it as the local service territory utility if another utility outside the service area can offer a higher price than is offered by the local utility.  We leave to the series of our decisions addressing LTPP and PUPRA to definitively describe the regulatory regime for LTPP and QFs, but we note our core commitment to acquire QF capacity and energy consistent with LTPP and PURPA.

5. Proposed Modifications

The Joint Utilities seek three further modifications to the LTPP Decision after the three specific changes made by the Rehearing Decision.  In each case the specific proposed change modifies the LTPP Decision so that the inclusion of QF resources in a utility’s LTPP is reduced to only a “planning assumption.”  As noted already, we plan in order to procure; we do not plan for the sake of planning.  The Rehearing Decision made specific changes that clarify PURPA and our other existing decisions and policies control QF purchases.  We find that the proposed modifications strike at the heart of planning and we will therefore make no further changes to the already modified discussion on LTPP.

The Joint Utilities propose to further modify § 2.3.7 of the LTPP Decision
 as follows:

Thus, for long-term procurement planning purposes, we require the [investor owned utilities] IOUs to assume that they at least maintain their current QF capacity over the next decade, subject to the requirements of the Public Utility Regulatory Policies Act of 1978 (“PURPA”) (16.U.S.C. § 824a-3 et seq.).  The IOUs current QF capacities are recorded as 2,166 MW for PG&E; 4,162 MW for SCE; and 270 MW for SDG&E and shall be preserved through re-contracting with existing QFs and contracting with new QFs.

Such a change would reduce the obligation to a “planning assumption” negating any linear expectation of actual procurement.  We decline to further modify the LTPP Decision’s discussion at § 2.3.7.

The Joint Utilities propose that we further modify Finding of Fact 36 and Conclusion of Law 20.  They propose for Finding of Fact 36:

36. We find the IOUs treatment of QF resources for system reliability purposes to be reasonable given the information available to the IOUs at the time of their filing.  However, on September 20, 2007, the Commission issued D.07-09-040 adopting pricing and policy mechanisms for the IOUs’ purchase of energy and capacity from the QFs.  For long‑term procurement planning purposes, and we require each IOU to assume that it will maintain its current level of QF capacity throughout the planning cycle, subject to the requirements of PURPA.  We anticipate that the IOUs will incorporate the new directives in subsequent LTPP filings.

The Joint Utilities propose for Conclusion of Law 20:

20. Treatment of QFs by the IOUs in their LTPPs was reasonable in light of the information available to the IOUs at the time of their filings, but QF policy and pricing issues are now established by D.07-09-040.  To be consistent with the QF policies now established by D.07-09-040, the IOUs shall modify their LTPPs to assume, for long-term procurement planning purposes, that they will maintain include maintenance of the current level of QF capacity, subject to the requirements of PURPA.

The utilities proposed changes would be inconsistent with the language in Finding of Fact 36 and Conclusion of Law 20 that the purchases from QFs are “subject to the requirements of PURPA”.  PURPA does not address planning assumptions.  However, PURPA does preclude the Commission requiring utilities to pay above avoided cost or to buy unneeded capacity.  While requiring utilities to maintain their current level of QFs, the Commission is not requiring or authorizing the utilities to pay above avoided cost or to purchase unneeded capacity.

We find the proposed modification to Finding of Fact 36 and Conclusion of Law 20 do not improve our LTPP Decision as already modified by the Rehearing Decision and would only detract from our existing policies.  We therefore decline to make any further modifications which would only weaken or confuse our commitment to LTPP and QF procurement.

6. Procedural History

The Joint Utilities filed this petition for modification of the LTPP Decision on December 17, 2008, following the Rehearing Decision dated September 18, 2008, which denied rehearing after making some modifications to the LTPP Decision.  The Cogeneration Association of California and the Energy Producers and Users Coalition filed a timely response on January 16, 2009 opposing the petition, and the Joint Utilities replied timely on January 26, 2009.

7. Comments on Proposed Decision

The proposed decision of the Administrative Law Judge (ALJ) in this matter was mailed to the parties in accordance with Section 311 of the Public Utilities Code and comments were allowed under Rule 14.3 of the Commission’s Rules of Practice and Procedure.  Comments were filed by the Joint Utilities on May 11, 2009.  There were no replies.

8. Assignment of Proceeding

Michael R. Peevey is the assigned Commissioner and Douglas Long is the assigned ALJ in this proceeding.

Findings of Fact

1. The Rehearing Decision modified the LTPP Decision to include QFs in the LTPPs consistent with PURPA.

2. The Commission requires planning as a preliminary step to procurement.

3. The Joint Utilities should procure QF capacity and energy that complies with existing LTPP and QF rules and policies.

Conclusions of Law

1. The Joint Utilities shall include QFs in LTPPs.

2. The Joint Utilities shall comply with the Commission’s LTPP policies and QF policies when procuring energy and capacity.

3. D.07-12-052 should not be modified as proposed in the December 17, 2008 petition for modification.

4. This decision should be effective immediately.

ORDER

IT IS ORDERED that:

1. The December 17, 2008 petition to modify Decision 07-12-052 is denied.

2. Rulemaking 06-02-013 is closed.

This order is effective today.

Dated 




, at San Francisco, California.

�  Petition, at 1 - 2, citing D.07-12-052, at 85, emphasis added by Joint Utilities.


�  Public Utility Regulatory Policy Act of 1978 (PURPA).


�  Petition, at 2, citing to the Rehearing Application at 3 - 5.


�  The Rehearing Decision has already added “subject to the requirements of the Public Utility Regulatory Policies Act of 1978 (“PURPA”) (16.U.S.C. § 824a-3 et seq.)” to § 2.3.7 of the LTPP Decision.


�  Allowed by ALJ Brown on January 20, 2009.





417419
- 1 -


- 1 -

